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S we deem the question of the justice and policy of im- 
mediately repealing the Sacramental Test imposed by the 
two acts of Charles II, commonly called the Corporation and 
Test Acts, to be one of deep interest to the public, and of great 
importance to the character of the legislature, our readers will 
robably not be displeased to see us enter upon it at some 
ength, and we shall do so rather historically than argumenta- 
tively. The Dissenters, from very mistaken views of policy, 
have suffered not only the country, but themselves, to forget, 
or overlook, both the frets and arguments on which the discus- 
sion must turn; and it becomes necessary rataer minutely to 
go over the ground of history, in order the better to decide on 
the measures which policy requires. 

We shall not be suspected of any proneness to rest the 
settlement of a question so important, and one which 
regards the common rights of all honest members of a com- 
munity, on arguments of authority and antiquity, on principles 
established in times which, to say the least of them, could not 
well be better suited than our own to the calm discussion of 
important principles; but in deference to those with whom 
antiquity is virtue, and precedent is justice, we shall not be 
throwing away our time if we detail certain historical facts ; 
facts from which the public may judge how far these boasted 
bulwarks of the constitution had the sanction of forethought 
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and design ; how far they can be said to derive any authority 
whatever from the views of their institutors; how far they are 
fairly applicable to existing circumstances; and whether, in 
short, the man who supports the continuance, for a moment, 
of the system of exclusion has not the same task imposed on 
him as if he were now proposing the enactment of such a code. 
In considering the expediency of intermingling such materials 
with any sound fabric of society, the sober legislator would 
have, of course, to weigh the undoubted evils in which such 
civil distinctions necessarily involve the community, against 
the contingent dangers against which he seeks to provide ; and 
must be prepared to justify the absurdities and anomalies in 
which a religious test involves those who should take upon them- 
selves the task either of enforcing it, which no man ventures to 
contemplate, or virtually abandoning it by repeated suspension, 
according to the strange course adopted by the concentrated 
wisdom of the nation. 

The Corporation and Test Acts are two enduring records of 
the divisions and absurdities of a disgraceful and profligate reign. 
The date of their birth bears with it an evil omen. They are 
the deformities which one might expect to grow out of unhealthy 
elements; they are so odious and inapplicable to the present state 
of society, that their advocates justify their existence only by 
their annual nullification; yet the love of power, and the charm 
which some men (especially priests) feel in maintaining su- 
periorities and distinctions, however frivolous, and even mis- 
chievous, will, most likely, render these disgraceful statutes the 
objects of an obstinate defence, which will yield to nothing but 
necessity, or to the growing incapacity of finding advocates to 
put a plausible face upon such imbecility, folly, and tyranny. 

At the restoration of Charles II, singular was the position of 
the Church of England, and of those whom faithless and 
arbitrary measures afterwards formed into the body which 
assumed the name of Protestant Dissenters. The immediate 
questions in debate were not what were to be the relative 
positions of an Established Church formed on a previously de- 
termined basis, and a body of Dissenters adopting a distinct 
form, cr several distinct forms, of worship and discipline, but 
what ought in future to be the form of the Protestant Church ; 
and this question continued to be, or was prefessed to be, the 
subject of inquiry during a considerable portion of his reign. 
The different sects of the reformers had not been used to 
establish separate communions; on the contrary, there was 
no sin they contemplated with more alarm than that of schism; 
occasional conformity, at least, was always practised even 
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between those who differed in other respects very widely. 
One of the rules which the Puritans imposed on themselves in 
1587 was, that they should endeavour to wipe off the imputation 
of schism, inasmuch as the brethren communicated with the 
Church in the word and sacraments, and in all other things 
except its corruptions. When the Presbyterian Church was 
established, objections were made to separate congregations 
for the Independents, who alleged for themselves that they 
agreed in essential points, and would communicate occasionally 
with the Presbyterian Church, and receive its members to 
communion in return. After the Restoration, till persecution 
and proscription gradually separated Protestants into denomi- 
nations, and made an abstinence from communion a point of 
honour ; nay even after the Act of Uniformity itself, the Dissen- 
tient Protestants made a practice of conforming to the Epis- 
copal Church, to such an extent, at least, as left the sacra- 
mental test a most inefficient means of keeping them out of the 
possession of any office for which it was a qualification, if we 
are to suppose that such a design was in the original contempla- 
tion of its promoters. : 

it is well known that the Presbyterians were active co- 
operators in the restoration of Charles. They possessed the 
principal political power, and in his declaration from Breda, 
he had “ declared a liberty to tender consciences, and that 
no man should be disquieted or called in question for dif- 
ferences of opinion in matters of religion, which do not dis- 
turb the peace of the kingdom.” The manner in which this 
full liberty was contemplated, as likely to be carried into effect, 
was, doubtless, the settlement of the discipline and ritual of 
the Church on a comprehensive basis. How far such a scheme 
of comprehension was possible or probable, it is not for us to 
determine ; but it is clear that no system which should create 
a still wider line of separation could have been looked to, still 
less one which would impose civil penalties and disabilities on 
those whom it should exclude from their then state of actual 
conformity. 

Some of the earliest measures of king Charles’s reign held 
out the promise of such a project of reconciliation as should 
promote a closer union in the Protestant.Church than that 
which arose from the occasional conformity practised by those 
who, under protest against its corruptions, still made it a point 
of conscience to avoid the charge of schism. The Presbyterian 
clergy even retained their livings ; the king declared an inten- 
tion of revising the Liturgy, to remove or conciliate obnoxious 
points; and endeavours were making t :mbrace all parties under 
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a tolerant and comprehensive Episcopal Church. While all this 
was in negotiation, the act was passed which is commonly 
called the Corporation Act ; and, bearing in mind the sort of 
church which it was then in avowed contemplation to establish, 
and the feelings of the government and the church towards 
those who afterwards became, but were not then, Dissenters, 
we proceed to remind our readers briefly of the history of this 
act and of the nature of those regulations, for which subsequent 
enactments and altered feelings provided victims, which were 
not and could not have been contemplated by the framers. 

The Corporation Act was designed to constitute a temporary 
tribunal for set‘ling questions, as to who were the rightful pos- 
sessors of offices, which, after so much civil discussion, had 
naturally rival clai . nts, among whom the restored government 
reckoned its favourites whom it sought to put in possession 
by summary process. In the House of Convaiinn, the act 
passed merely as an authority to appoint commissioners to 
determine these questions; with very extended powers, no 
doubt, to remove, as arbitrarily as they pleased, persons whom 
they should consider dangerous to the restored dynasty, from 
their principles and connexions with the dissolved government. 
To those whom they should establish-or confirm, they were 
directed to administer the oath of allegiance and supremacy, 
together with an oath disclaiming the lawfulness of bearing arms 
against the king, and a declaration disavowing “ the Solemn 
League and Covenant.” 

When this bill, however, came up to the House of Lords, a 
disposition showed itself for making this statute subservient 
to a more extensive zeal for the “ preservation of the public 
peace both in church and state,’”’ and the bill was in con- 
sequence wholly remodelled. The new plan went so far as to 
require all corporations to renew their charters, and to vest in 
the king a perpetual power of appointing to the principal 
offices. The Commons, on the bill coming back in this form, 
manifested great indignation at such an attempt to convert a 
temporary expedient arising out of a present emergency into 
‘ a permanent change,” and they demanded a conference. In 
conference, after several meetings, the Lords gave way, and the 
Houses were nearly agreed, when, unfortunately, an adjourn- 
ment took place. On their re-assembling, the Lords rallied 
again, and proposed the famous clause which now affects the 
Dissenters, and by which it is provided that, after the com- 
mission (which was to last two years) should expire (1663), no 
person should be placed in any office of magistracy or place of 
employment in the government of cities, boroughs, &c., who 
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had not within one year next before election taken the sacra- 
ment of the Lord’s Supper, according to the rites of the Church 
of England, besides taking the oaths, and making the declara- 
tion before mentioned. The Commons at length assented to 
this sort of compromise, and the bill accordingly so passed. 

There can be little doubt against whom this clause (the only 
part of the act which is of a permanent character) was directed. 
In the first place, as we have already observed, the body of 
Protestant Dissenters, against whom the act afterwards ope- 
rated, did not then exist ; and it would require a belief in some 
very far-sighted sagacity in the Houses of Lords and Commons, 
to suppose that they already contemplated the establishment of 
a church so exclusive as to make many of the very persons who 
then concurred in the enactment before them, the immediate 
subjects of its operation. The clause in question was not to 
take effect till after two years. The then actual holders of 
offices, and those who should come in during the two years, 
were not required to evince actual conformity to the existing 
church; but it was provided that all should conform to the 
extent of communion, after the two years, during which, if 
there was any faith in promises, the church was to have become 
free from most of the objections which then existed against it 
in many honest minds, and to be one to which few, if any, 
of the persons on whom the weight afterwards fell, would 
scruple the most complete conformity. Who believed, when 
this act passed, that before the time it should come into opera- 
tion, the Church of England would have shut its. doors to every 
prospect of communion with any but its thorough-going mem- 
bers?) What Presbyterian, when he concurred, as numbers did, 
in passing this bill, anticipated such future proceedings as 
would make it operate against its very advocates ? 

In the next place it should be observed, that from the nature 
of the Test itself, and the previous history of its application, the 
object manifestly was, to guard against dangers to arise, not from 
Protestants, but Catholics. We have already seen that, as the 
practice of Protestant sects then stood, and, still more, as the 
constitution of the Church of England had every prospect of 
soon being, the imposition of a sacramental Test would be 
neither a proof of thorough attachment to the establishment, 
nor a means of keeping out of office even a known conscientious 
scrupler against many of its forms and ordinances. 

The sacrament had been often used as a Test, but always of 
Catholicism, till the exclusive system of the church ultimately 
created a body of Protestant Dissidents, who began, as a 
point of honour, to refuse that communion which they had not 
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scrupled till it was imposed upon them. The first /aw, requiring 
the taking of the sacrament (to which it was found the.Catho- 
lics objected, though they often conformed so far as to attend 
service) was passed in the 3rd James I, imposing that ordi- 
nance, as well as general conformity, on converted recusants. 
There is no trace of the legislature conceiving that a Protestant 
would object to such a conformity. From 1614, the House of 
Commons was in the habit of imposing the taking of the sacra- 
ment on its members, “for the security of the House, that no 
Papist sit among us.” Mr. Love, in the debate on the Toleration 
Act, says, “I had the honour to sit here in the long parliament, 
and it was then the wisdom of the House to see whether we 
were all Protestants, by ordering all to receive the sacrament.” 
In 1661 (the very year the Corporation Act passed) there were 
fifty-six Presbyterians in the House, and only one, or at most 
two, had any objection to communicate. It is therefore idle to 
suppose, that if it had been the intent of the legislature to 
exclude all but Church of England men (and Church of England 
men of the exclusive character which they did not then possess, 
but acquired by subsequent enactments) it would not have 
selected some Test more adapted to the purpose. 

The Act of Uniformity, however, soon destroyed the hopes 
which had been built on the promises of a tyrant, and restored 
the Church of England to strictness and severity of rule and 
discipline. Those persons who, by its provisions, were by 
degrees dragooned into that body which has been since known 
by the name of Protestant Dissenters, became subjected 
throughout this reign, to severe visitations for any open 
exercise of a distinct worship. It is difficult to trace all the 
shiftings of their position through the selfishness and intrigues 
which frequently entangled them. Now courted by the king 
for some purpose of his own, to assist in plans of toleration— 
now leagued with other Protestants to oppose at all risks the 
evil designs of the court—but always cajoled in the end by 
both sides—the allies of each when wanting their assistance— 
the victims of each when their assistance was useless—the 
history of the Dissenters is an instructive example of the fra- 
gility of any alliance which the oppressed may form with any 
body of oppressors—of the vanity of the sacrifice made by con- 
fiding patience to despotic will—and of the faithlessness ‘of 
hierarchies, and courts, and kings. 

Still, however, after the passing of the Act of Uniformity, 
and even when practical nonconformity would have been severely 
punished, it does not seem that the sacramental Test would have 
been the plan to which a sagacious politician would have had 
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recourse, to work the exclusion of all persons but such as were 
thoroughly affected to the church; and in the absence of a plan 
suitable to such an end, we may reasonably doubt whether it was 
thenin view. In 1663, Baxter, ata meeting of ministers, was the 
public advocate for communion in the parish churches ; and at 
another meeting in 1666, it was agreed that communion with 
the Church of England was in itself lawful and good. Stilling- 
fleet dates any thing like a complete separation, from the time 
of the king’s indulgence, under which meeting-houses were 
built, in 1671-2. The sacramental Test, therefore, long con- 
tinued no bar to Protestant nonconformists. 

In this state of things we arrive at the second “ bulwark of 
the Constitution,” against the arts of the sectaries, viz. the 
Test Act passed in 1672. It is true, that, after the passing 
of the Act of Uniformity, in 1673, a bill had been brought into 
the House of Commons in the same year, which, though its plan 
and provisions are not known, seems to have been intended to 
place all offices in the hands of persons “conformable to the 
Church of England ;” but its failure is evidence of the feeling 
on the subject, while its introduction bears testimony to the 
conclusion, that something more than the sacramental Test was 
then wanted, if the object was, to keep out Protestant Noncon- 
formists. In 1671, the king began to assume his dispensive 
power, and the objection of the Protestant Nonconformists to 
the principle of such an indulgence in their own favour, which 
ought to have secured them (as in fact to a great degree it did) 
the gratitude of the constitutional party, made the court their 
deadliest enemy, and frustrated many subsequent efforts for 
their legitimate relief from the consequences brought on them 
by the statutes in which they concurred in order to restrain the 
imminent dangers from Popery, ; 

In 1672-3, parliament met in great and well-founded appre- 
hension of the king’s designs, and with a strong conviction on 
the part of the friends of good government, even though mem- 
bers of the church, that the true policy of the lovers of their 
country was, to knit all Protestants together. "The Nonconform- 
ists had similar views and wishes, and were disposed to make all 
sacrifices to promote the popular union and strength. At the 
same time that the Commons reprobated the king’s indulgence, 
a general feeling was expressed, that Protestant Dissenters ought 
to have a legal, not an illegal toleration, and a bill was ordered 
to be brought in for their ease. The bill passed the Commons. 
The Lords concurred in the principle, but having made amend- 
ments which created delay, the king, by one of the tricks, which 
several times during his reign defeated all the exertions of par- 
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liament to extricate the Dissenters from the exclusion in which 
they were involved, compelled a hasty adjournment, and thus 
defeated the measure. During the progress of these discussions, 
it had been proposed to exclude Protestant Nonconformists from 
parliament (as was most effectually done in the case of Catholics 
during this reign), but the proposal was rejected by a very large 
majority. 

On the very next day to the one in which it was resolved thus 
to relieve Protestant Dissenters, it was determined to take mea~- 
sures to “prevent the growth of Popery ;” and soon after was 
introduced the Test Act, which bears the title of “An Act for 
preventing danger which may happen from Popish Recusants,” 
and it moved forward through its stages concurrently with the act 
to relieve Protestant Nonconformists. At one time it was pro- 
posed to forward the latter bill first; but the Protestant Bis. 
senters concurred in opposing this, being desirous of throwing 
no obstacle in the way of the measure levelled against the 
court. Alderman Love (who was one of the very few, if not 
the only one whom the Test atfected prejudicially, as he scrupled 
the communion) declared his wishas a Dissenter to be, “that an 
effectual security might be found against Popery, and that 
nothing might interpose till this was done.” The supply was 
diaget till the Test Act was secured, by being passed with the 
greatest rapidity ; and the supply once obtained, the act, which 
followed with slower steps for the relief of Protestant Dissen- 
ters, fell to the ground, as did several subsequent attempts by 
parliament to accomplish this object. They were defeated by 
tricks on the part of the court, whose policy it was, at once to 
punish the Dissenters for thwarting its views, and to keep them 
in dependence, in the hope of securing their co-operation in 
measures of indulgence to its peculiar favourites. 

Whether the Dissenters acted wisely on this occasion has 
been doubted ; whether they acted on the true principles of 
justice and religious charity, may be still more questioned ; but 
it is somewhat hard that they, whose self-denial and religious 
antipathies (if they must be so called) helped to save both the 
constitution and the church itself from more imminent dangers 
than have ever since threatened either, should be treated as 
persons against whose disaffection the statutes in question 
were aimed ; and that acts, which are a standing memorial of 
their zeal and self-sacrifice to the common interest, should be 
reckoned and preserved as safeguards against their machina- 
tions. 

We must say too, that the Dissenters are also somewhat hardly 
dealt by, when their subsequent trials are held up as a moral 
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retribution for their concurrence in abridging the liberties of 
their fellow Christiane. He must be a stout assertor of political 
justice in the abstract, who can make no allowances for the fears 
of good and virtuous men, who saw the government, and an army 
of foreigners in the hands of men from whom every thing tyran- 
nical and base, in politics and bigotry, was certain to flow ; 
when the Exchequer was shut, the laws suspended, and a war 
begun, which had for its object to destroy the only Protestant 
power in Europe. It is not, at least, for those who now punish 
the Dissenters for their concurrence in resisting such dangers, 
to make light, either of the peril which existed, or of the merit 
of the sacrifice; and were it not so, the reasoning has always 
appeared to us as something beneath contempt which would 
punish one generation for the errors of another. Such rea- 
soning should propose to establish a Cordon Sanitaire around 
London now, on account of the plague of 1665. 

The Test Act avows itself to be intended “ to prevent danger 
which may happen from Popish Recusants,” and for this pur- 
pose it provides, that every person admitted into office, civil or 
military, or receiving any pay, fee, or wages, by reason of any 
patent or grant from the king, or having any command or place 
of trust from or under him, or by his authority, or by authority 
derived from him, or who shall be admitted into service or 
employment in the household of his majesty, or of the duke of 
York,* shall take the oaths of allegiance, supremacy, and abju- 
ration, and subscribe the declaration against transubstantiation, 
and shall, within three (afterwards extended to six) months, 
receive the Sacrament according to the usage of the Church of 
England, and produce a certificate thereof; under the penalty 
of incapacity for the office, and avoidance of the appointment, 
and (in case of- acting without compliance) of being subject, 
on conviction, to disability for suing in apy court of justice, 
acting as a guardian, executor, or administrator, or receiving a 
legacy or gift, or bearing any office in England or Wales ; and 
also to the payment of a fine of 500/., the whole of which goes 
to the informer, and therefore is not mitigable by the Crown, 
nor, as it seems, within the statute of limitations. 

There is no doubt that this act would operate to exclude 
those Protestant Nonconformists, the numbers of whom pro- 
bably began to increase, and soon after became considerable, 
who should scruple to join in communion with the church; and 





* This curious connection in the same clause of ‘‘ The king, his heirs 
and successors,” with a private individual ‘‘ the duke of York,’’ who 
might die the neat day, remains a striking proof of the haste and personal 
feelings which dictated these statutes. 
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though this was an effect of the act which the recent and partial 
nature of Protestant objections would render little attended to 
at the time, yet the grievance, such as it was, was not designed 
by Parliament, and immediate steps were taken to remove it. 
On the meeting of the House in October, 1673, after a long 
adjournment, a bill was ordered in for “4 general Test to dis- 
,tinguish between Protestants and Papists.” The object was, 
to repeal the Sacramental Test, which, besides serving its ancient 
office of keeping out Catholics, was found to have become trou- 
blesome to Protestants, and to form another which should meet 
the precise emergency ; but this, too, fell to the ground by an 
immediate prorogation. On the House meeting again in Janu- 
ary following, auother bill was immediately ordered “for a 
general Test, to distinguish between Protestants and Papists, 
and to prevent the danger and further growth of Popery,” and 
the Test proposed by this act was a declaration against Popery, 
which was afterwards, in fact, adopted in regulating the qualifica- 
tion for sitting in Parliament ; but this bill was defeated too by 
a prorogation after second reading and commitment. The king 
at the same time revoked his indulgence, and not only pre- 
vented Parliament from granting legitimate relief, but took care 
that whenever the execution of the law was pressed on him, as 
regarded Papists, the Protestants should feel it equally. It 
was probably thus that the malignant grouping together of the 
two parties in a common persecution, first created the incorrect 
and confused notion which has so long existed, as to the pur- 
poses of the legislature in passing the acts; and thus the real 
cause of what we are entitled to consider as the accidental 
proscription of the Dissenters has been forgotten, and their 
perpetual exclusion, which was never thought of at the time, 
has been deemed a solemn decision and determinate forethought 
of our wise and well-judging ancestors. The king carefully 
nurtured the seeds of high-church prejudice; and priestly 
appetites, when once whetted for the banquet of persecution, 
are not easily allayed, except in the blood of the victims marked 
out for destruction. Even in 1680, bills were passing through 
Parliament for relieving the Dissenters; one of which was 
stolen when ready for the king’s assent, and others were 
defeated by prorogations ; the House of Commons having only 
time to pass this memorable resolution, which ought ever to be 
quoted with the Test and Corporation Acts, as a feeble attempt 
on the part of the Parliament of Charles, to do itself justice in 
the eyes of posterity, and to prevent the misconstruction which 
has attended its acts. “ Resolved, nem. con., that it is the 
opinion of this House, that the prosecution of Protestant Dis- 
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senters upon the penal laws is at this time grievous to the sub- 
ject, a weakening of the Protestant interest, an encouragement 
to Popery, and dangerous to the peace of the kingdom.” 

In the mean time, Parliament had seen a necessity for taking 
still stronger measures against the Catholics. Five years after 
the Test Act had passed, another was brought forward, which 
recites, that the previous provisions ‘‘ had not had the desired 
effect, by reason of the free access which Popish Recusants 
have had to his majesty,’ and proceeds to provide for excluding 
them from Parliament. The evil of the former Test was, how- 
ever, now seen and avoided by providing another, which Parlia- 
ment had in vain endeavoured to substitute altogether for the 
former provision, namely, a declaration to be made and signed 
against Popery specifically, as a qualification for sitting in Par- 
liament, and also for acting as a sworn servant of his majesty. 

If the constitutional party dreaded any thing from Protestant 
Dissenters, through what channel would it more readily flow 
than through Parliamentary influence? How can those who 
now make admission to Parliament the last boon concedable 
to Catholics, believe that their ancestors willingly allowed any 
whom they considered dangerous to retain that position, while 
they excluded them from others where they must have been 
comparatively harmless ? 

The Dissenters, wearied by persecution, found some ease 
under the indulgences of James LI, but their doing so only con- 
verted the church authorities into enemies, whom the posses- 
sion of power stimulated to the abuse of it. At the accession 
of William, the feeling of antipathy against Dissenters (though 
not so strong as that against the Catholics) had attained great 
power, and that monarch himself, unable to perceive the causes 
and intrigues by which this unnatural division of the Protestant 
interest had grown up and been fostered, struggled in vain to 
show its absurdity, and to put an end to its existence. 

It could not escape the common sense of such an observer, 
that a test of the sort in use was, of all others, most clumsy and 
inefficient, even if its objects were supposed to be as extensive 
as they were asserted to be. If the state apprehended danger from 
any peculiar principles or courses of action, and relied on the 
religious feeling of the party for its protection, it was obviously 
best to avail itself of the religious sanction in a direct manner, 
by some oath aimed at the object in view. “1 hope,” said 
William, “ you are all sensible that there is a necessity for 
some law to settle the oaths to be taken by all persons to be 
admitted to such places. I recommend it to your care to make 
a speedy provision for it, and as | doubt not but you will suffi- 
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ciently provide against Papists, so I hope you will leave room 
for the admission of all Protestants that are able and willing 
to serve.” Attempts were made in Parliament to act on these 
wise suggestions, but many who in days of adversity had been 
glad to receive the aid of the Dissenters in preserving even the 
church from ruin, now determined on supporting monopoly and 
exclusion at all hazards; the design failed in the Lords, and 
the court thought itself fortunate to succeed in being allowed 
to withdraw a similar measure for relief pending in the Com- 
mons, by a majority of 116 to 114. 

Meantime the Dissenters had gradually separated more and 
more completely from the church, and occasional conformity had 
as gradually decreased. The conscienciousness and consistency 
of the Dissidents, therefore, by degrees gave an increased 
force and operation to the Corporation and Test Acts ; but still 
conformity in communion was by no means unfrequent ; and in 
the reign of Queen Anne, churchmen began to see the inefficacy 
of the existing acts, and to think of providing a remedy, instead 
of setting to work to consider whether that very inefficacy 
(which of course, was then not half so glaring as it must have 
been when the acts originally passed) was not a proof that 
they erred in supposing it to have been the design and 
purpose of their ancestors to exclude all non-conformists. 
From 1702 to 1711, many earnest discussions arose; and in 
the latter year the Whigs made a base and infamous bargain 
with lord Nottingham, by which an act was passed to enforce 
a perfect conformity ; but Parliament had the grace to defeat 
an attempt to make the Corporation and Test Acts irrevocable 
by inserting them in the articles of Union with Scotland, whose 
Presbyterian subjects, though belonging to an establishment 
at home, have, by a strange absurdity in our law, become 
incapable of serving their own king, as soon as they cross into 
the country where he resides. 

Eariy in the reign of George I, some symptoms of relenting 
from high-church feeling was manifested in the repeal of the 
Occasional Conformity Act. This proceeding was, by many 
Dissenters at the time, considered as a sort of legislative sanc- 
tion of the old practice of their ancestors, and this feeling was 
further promoted by what was considered as a sort of regula- 
tion which seemed to favour and contemplate occasional con- 
formity, when it was provided that corporate officers should 
not take their insignia to non-conformist places of worship. 
Occasional conformity has, however, it appears, never been in 
favour among conscientious Dissenters, who, whatever they 
might otherwise have done, object to any sort of religious com- 
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munion for secular ends, which can be construed into a symbol 
of that union with the establishment, which they on other occa- 
sions disavow. 

The debates and discussions on the Occasional Conformity 
Acts, gave rise to controversies, in which many able divines, 
both in and out of the church, took part, of whom Sherlock on 
the one side, and Hoadley on the other, may be considered as 
the leaders. The former’s “ Arguments against a Repeal of 
the Corporation and Test Acts,” are regarded by churchmen 
as the best defence of the employment of a religious ordinance 
for a secular purpose—an employment, we believe, utterly 
unknown in any other Christian state. Hoadley’s “ Common 
Rights of Subjects Defended” is, on the other hand, a produc- 
tion which breathes a high and liberal feeling, and which the 
low-church party, as well as the Dissenters, have always justly 
admired and valued. 

From this period, during the remainder of the eighteenth cen- 
tury, endeavours were at remote intervals made for repealing 
or modifying these acts. The most favourable division which 
the Dissenting cause ever obtained was that on Mr. Beaufoy’s 
motion in 1789, which was lost by 122 to 102. For near 
thirty years the Dissenters have remained inactive. Their 
proscription has been practically moderated to a very great 
extent ; but it would appear, that the nearer the approach is 
made to absolute nullity of operation, and to concession of 
the utter impolicy and impossibility of ever putting such laws 
n execution, the closer the good churchman binds them to his 
heart, the more reverently he treasures them up as the badge 
of helotism, as the bright and blazing evidence of his Pharisaic 
superiority over his less holy, less orthodox brothers. 

In the reign of George cinee, and in that of George II 
gradually increased, the practice of quietly getting rid of the 
inconveniences which inadvertent Churchmen as well as Dis- 
senters, experienced from the Test laws. This was effected by 
means of Indemnity acts, which now annually pass, enlarging 
the time for qualifying to some period, before the arrival of which 
a similar act is again provided. We must bestow a few words 
on these yearly licences to freemen, to do what no human 
power ought to attempt to prevent their doing, because it has 
become the fashion of late, to persuade the Dissenters to be 
quiet with this yoke about their necks, under the pretence that 
the yoke is annually removed ; and (what by no means follows), 
that it may be safely assumed they will always be so nullified 
by all future ministries, who will for ever be liberal and thought- 
ful enough to take care that the wisdom of our ancestors shall 
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(for the purpose we suppose of proving that wisdom) annually 
be made foolishness. 

Dissenters have never been satisfied, and we do not see how 
they should be, that this yearly boon to them of liberty to 
exist, was ever intended to apply, or, in fact (if the point were 
mooted), does apply to them. The acts purport to relieve 
omissions, in not having taken the Church of England sacra- 
ment, “ through ignorance of the law, absence, or some unavoid- 
able accident.” The Dissenter considers himself only insulted 
by this boon, offered him on a pretence which he disavows to 
his most beneficent persecutor who stretches out his charity 
with a lie on his lips. Nay, the Dissenters who availed them- 
selves of the benefit of these statutes were (when the applica- 
tion was made to parliament in 1789) upbraided with so doing, 
7 the minister of the day. Lord North contended, that the 
Test Acts “were and ought to he carried into full effect,” 
though he said, he believed, “ some had introduced themselves 
into Corporations relying on the Indemnity Acts.” “ This sort 
of mental fraud,” he argued, “ did not recommend them to the 
indulgence of the legislature. What they did, was an abuse 
and evasion of an act of parliament, which solemnly and sub- 
stantially required that the Test should be given truly and 
fairly.” Such was the feeling of the churchmen of the period, 
when the question was last fully discussed, and yet Dissenters 
are now gravely told (the acts remaining as they were), that 
they have “no practical grievance,” that the statutes they 
complain of are, and are meant to be, a dead letter, and that 
they only cry out for their repeal, from perversity and a spirit 
of factious restlessness. 

But there are many other reasons why these indemnities (even 
supposing them to be fairly applicable to Dissenters, and that a 
secretary of state may now as honestly upbraid them for not 
considering the protection ample, as Lord North did for fancy- 
ing they had any title whatever to the relief) are not, and never 
can be satisfactory to the Dissenters, or to any free man who 
wishes to have the same civil rights as his neighbours, and _ to 
= them on something better than a yearly lease. The 

issenters have fully expressed their opinion on this subject, in 
the “ Statement” of their case. After detailing the indirect 
mode in which the relief (if intended for them) comes, they say, 


* Where previous conformity is actually called for, as it often may 
be, the Indemnity Acts are wholly useless. ‘I'hey do not remove the 
legal incapacity ; of which any one in whom the appointment lies 
may avail himself, if he chooses the right time previous to formal 
admission. There appears to be nothing to prevent even the official 
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organs, from whom such appointments are received, from considering 
themselves bound or entitled to make previous inquiry into the legal 
capacity of the proposed recipients,* and it may be observed, in con- 
firmation of this view, that in 1817, an act was expressly passed to 
remove doubts in a particular case, by directly empowering the secre- 
taries of state, &c. to deliver commissions in the navy without the 
obligation of previously seeing that the parties took the oaths and 
subscribed the declarations required by law. The legal incapacity 
invalidates all elections where the objection is taken; and thus no 
Dissenter can be elected into an office, for which there is a rival can- 
didate, on whose behalf any one chooses to give previous notice of 
his opponent’s disqualification : so that any single individual possesses 
the arbitrary power (which has been sometimes exercised, and in 
some corporations prevents any attempt at electing a Dissenter) of 
wantonly, and at his own caprice, preventing not merely a Dissenter, 
but an inadvertent churchman, from filling a situation to which his 
station, talents, or the good opinion of his countrymen, may entitle 
him to aspire. If, as has been maintained, the Bank of England, 
the East-India, Russia and South-Sea Companies, the College of 
Physicians, and many other incorporated or chartered institutions, are 
within the compass of the Test Laws, it is obvious that it is public 
opinion—not an indemnity act—which prevents the operation of 
enactments, that may, in any time of popular excitement, be directed 
to the most vexatious and oppressive purposes. 

‘ The legal efficiency of the Indemnity Acts, as to protection from 
penalty, is imperfect (even if it be admitted that they extend to 
intentional non-conformists), as they afford no protection to a con-con- 
formist, if his election or appointment be so shortly after the passing 
of one Indemnity Act that the six months shall expire, and the action 
be brought and the judgment obtained, before the succeeding Indem- 
nity Act. The number of persons thus exposed depends upon the 
interval between the consecutive Acts, which varies from year to year ; 
so that sometimes all those elected or appointed within the first two 
months, at other times within the first six months, after the passing 
of the respective annual Acts are, notwithstanding such acts, liable 
to the penalty of 500/., and perhaps to all the other penalties and 
disabilities imposed by the Test Act, if the proceedings be immediate. 
It is alse doubted, whether in cases where the election or appointment 
is after one Indemnity Act, and the six months expire without con- 
formity before the succeeding Act, the penalties and disabilities do 
not attach, without the benefit of any indemnity, if the offending 
party persists (as a consistent Dissenter must) in refusing to comply 
with the Test. 

‘ They place the most important liberties on a tenure of mere 
sufferance—on a yearly charter—of which accident or the mere caprice 
or negligence of a minister may prevent the renewal. Precarious 





* As in fact is the practice in many cases, and particularly in some coun- 
ties, where no magistrate is allowed to take his seat on the bench without 
producing his certificate of conformity. 
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liberty is a contradiction in terms; and it should be recollected, that 
liberty which depends upon suspensive acts of this sort, even if they are 
effective, is at all times so far insecure, that it is at the mercy not of the 
united legislature of the country, but of any one branch; which may, 
without the concurrence, and possibly in opposition to the wishes, of 
the other, refuse its assent. If liberty were the rule, and exclusion 
were the exception, the sufferers would at all events have the con- 
solation of knowing that any sentence passed upon them must receive 
the sanction of all the branches of the legislature. 

* Dissenters see in such concessions, no relaxation, but rather a 
confirmation of the obnoxious principle of exclusion. The Indemnity 
Acts suspend, but do not remove, those harsher enactments, the en- 
forcement of which would be dangerous to the rights of property, and 
outrageous to public opinion—they are a licence given, not a liberty 
recognized—they treat as matter of offence what Dissenters consider 
as the exercise of the unalienable right and the undoubted duty of an 
accountable being—they recognize, in fine, the principle, alike op- 
pressive and impolitic, by which a vast number of deserving members 
of the community are shut out from the general blessings of good 
government, and subjected to degradation, which no conduct on their 
part has merited, and which they cannot be expected for ever patiently 
to endure.’—p. 9—11. 

The Dissenters might have added, that there are none of the 
higher walks of life, in which the proscription, arising from 
the Test Acts, is not in full operation. In what profession 
can the usual roads to eminence be trod, and the final prizes be 
freely sought and attained under the present system? Do not 
fathers feel every day, in the disposition of their families, that 
their choice lies between conscience and interest, and that 
placing their children in the path to which emulation might 
attract them, is in most cases, only leading them into tempta- 
tions to apostacy or insincerity? How can the Dissenter, 
whatever be his fortune and qualification, and however desire- 
able his services, take his proper station for giving gratuitous 
assistance to his neighbourhood, even as a magistrate ? In most 
counties a certificate of conformity is rigorously exacted, and 
in all, the man who is to administer the laws will, or ought to, 
shrink from occupying, on sufferance, a post where he may 
every day be reminded of his own breach of positive law. Even 
though the harsher provisions of these laws be generally sus- 
pended, the distinctions which they alone create and keep u 
in spirit, are discerned in all ranks of society ; and, indeed, the 
desire to perpetuate those distinctions, and thereby to keep up 
the ascendancy, not of the established faith, but personally of its 
members, is obviously the real design of many in supporting them. 

Reviewing the history of these infamous statutes, in their 


birth and details, we believe we have said enough to dispose of 
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all argument in their favour from the supposed intended appli- 
cation of them by the persons with whom they originated to 
such circumstances as now exist. At any rate, against whom- 
soever they were meant to be levelled, enforcement was in the 
contemplation of their promoters, and they can hardly be con- 
ceived to have foreseen and approved that happy state of things 
in which the productions of their fears should have only this 
argument to be urged in their favour by their warmest advo- 
cates, that they are not and never will be enforced, and yet 
that they should be preserved for the purpose of reminding 
us to what bitter expedients party and religious animosities 
once rendered it necessary or justifiable to go. 

If the argument from authority and original design wholly 
fails, our statesmen will come to the more ready and common- 
sense task, of considering what there is under the present state 
of things (we might say what there has been for more than a 
century), which can furnish a plausible argument for the enact- 
ment of such laws, or which is the same, their continuance for 
totally different views and purposes from those in which they 
originated. Bishop Blomfield puts it roundly and directly, that 
the question is—whether the state is not justified, after choosing 
a religion which it thinks best, in keeping out of office all those 
whose principles might tend to its overthrow? This, to be sure, 
is rather abandoning the ground of those who justify these laws, 
on the excuse that nobody is kept out of office by them, which, 
so far as it is true, proves that in ell experience, these most 
dangerous persens have either never had the power, or the will, 
to take advantage of their position to the detriment of the 
establishment. It is also a theory curiously at variance with 
the practice which allows the Dissenters quietly to sit in parlia- 
ment, where alone they ever did or could, through popular 
influence, work any change in the order of things, at the same 
time that it restrains the king, who is by law a member of the 
establishment, from the power of filling offices which he might 
be safely trusted to supply wisely. It is, moreover, an argu- 
ment for establishing some direct Test or oath against particular 
practices, not for continuing a practice which lets in all the 
rogues, and keeps out none but honest men. But what does it, 
after all, amount to, but an assumption (and a very degrading one 
for the church), that not even the power, riches, and influence, 
of the establishment, are sufficient to throw into the scale in its 
favour, and that the state can prop up its bantling only by the 
further assurances to be derived from intrusting none but its 
votaries with secular power. Experience is against this assump- 
tion—the church of Scotland maintains itself without proscrip- 
tion, and with a government in fact of an opposite faith. In some 
VOL, IX.—W. Re Cc 
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countries different religions have existed as establishments co- 
temporaneously, and in America they exist abundantly without 
either support towards themselves, or proscription of others. 

The only basis on whcih establishments can be maintained 
or justified is their utility. Tried by that test, it is difficult to 
show the propriety, the honesty, of extorting money for their 
support, from those who conscientiously believe them to be an 
evil; but we fear that the bishop will have overthrown all title 
of his church to be regarded otherwise than as a cause of dis- 
cord, weakness, and dissention, if he really succeeds in making 
out Ais proposition, that she must fall if she bear not in the 
one hand riches and honours, and in the other the bayonet and 
the constable’s staff. 

As long as these laws exist even in their incidental and col- 
lateral operation on the feelings of society, divisions and dis- 
tinctions, which can conduce neither to the interests of the 
state nor of true religion, must be perpetuated. Let us observe 
how soon and completely the feeling vanishes with the exciting 
cause. No distinction exists by law between Dissenters and 
Churchmen in the House of Commons; and who ever hears 
there of the heats and animosities of sectarian distinctions ? 
The Dissenter there is rather elevated into importance than 
depressed by his religious character. But the same man, when 
he walks abroad and offers any interference even in the petty 
sage of his native town, or if he would take his seat among 

is equals on the magistrate’s bench, soon finds that his 
neighbour feels that the law keeps him in countenance in 
saying, or showing that he thinks, “ stand off, for ! am holier 
than thou.” : 

It was not our purpose, however, to enter upon discussions 
of principle, respecting which probably our readers have no 
great curiosity, being, we hope, as much disposed as we are to 
consider the whole matter as long ago settled, except in so far 
as might is disposed to put down right. The present session 
will, no doubt, produce an ample investigation, and we are 
somewhat curious to see the expedients which will be resorted 
to to palliate tue anomalies, absurdities, and inconsistencies of 
our present religious code. 

Hitherto the agitation of the claims of the Dissenters has 
brought into the field only one champion of things as they are, 
the author of the pamphlet entitled “ The Necessity of the Cor- 
poration and Test Acts maintained in a brief Review of the 
* Statement of the case of the Protestant Dissenters.’” The 
circumstance of his being the only one who has hitherto appeared, 
in defence of this view of the question entitles him to notice, 
which is little due to his own merit. He is the opponent of 
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“a certain description of persons,” who have certain incon- 
venient notions, and a stout defender of “ the strong and ne- 
cessary bulwarks of the church,’ and he does not see what a 
wretched compliment he pays his church in maintaining that 
such bulwarks are necessary. 

A few sentences will describe the progress of this writer’s 
reasoning, and with this description we may safely leave it. He 
contends, that “ political disabilities’ ought not to be branded 
with the name of “ religious persecution,” —that even if the Test 
Laws were enforced, the Dissenters would have “ a complete 
toleration,” and suffer no “ restraint of conscience.” The 
question he admits and contends is purely “ a political one.” 
The Dissenters are not of the church, and cannot, therefore, 
be supposed to like it. ‘The church and the state are the same 
thing, and, therefore, it is not safe for the state to admit those 
who do not like its companion. This of course is putting the 
case broadly and without specialties. It proves that if we have 
establishments, we must have proscription ; yet this man who 
so argues, thinks himself a friend to the church. 

The next branch of the argument is (in defiance of all fact, 
and of all courtesy to lord North’s reasoning), that, in tryth, the 
Test Laws do not exist in practice at all; but that it may be 
convenient to have recourse to them some time or another. 
There is no intention to hang this “ certain description of per- 
sous,” nay, “ it would be harsh and almost tyrannous to put 
the laws in force against them;” but it is pleasant to the 
churchman to keep the halter round their necks, and to exult 
in the thought, that he may by possibility so deal with his 
Dissenting brother if he be troublesome. What a recipe is this 
quia timet proceeding for good feeling, harmony, and confi- 
dence in a state! 

A great deal is said about an argument for which the pam- 
phleteer seems to have prepared himself, from reading former 
controversies ; but which, unfortunately for him, he does not 
find put forward in the Dissenters’ “ Statement,” we mean that 
of abstract or naturai nght. About this it signifies little how 
much he dilates, for he ies not advanced many steps when he 
has made out, that some Dissenters have either put a good 
argument in a bad light, or have added an unsound argument to 
a good many weighty ones. We pass over this part of his reason- 
ing with all the absurd fallacies which he has worked into it, as 
not having much to do with the discussion at this time of day. 

He next denies stoutly the accidental nature of these enact- 
ments, and (obviously without any historical knowledge) would 
have us believe, that they were by the parliament of Charles 
intended to be prospective, that ~~ are fully applicable, and de 
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signed to be applicable, to the present state of arog 4 but he has 
the grace to give up the defence of the particular Test required. 
He sees no inconsistency in the conduct of those who would 
keep the Dissenters out of Corporations, &c. and let them into 
parliament, though, at the same time, in dealing with the Catho- 
lics they would concede every thing, except this latter privilege. 

The whole concludes with a vehement attack on the Unitarian 
Dissenters ; who are, it appears, in the words of the Corpora- 
tion Act, “ evil spirits still working ;” who are “ amongst the 
ranks of the calculators, the economists, and the innovators ;” 
and who are, in this writer's judgment, now deluding their 
brethren into a discontent at the best possible system, which 
has prospered so long and so well, and with which it is the 
basest ingratitude to quarrel. Even the relief which these 
Dissenters have sought from being compelled to marry in the 
name of the Holy Trinity is brought as accusation against 
them, and it is > oe vane that the writer, whether rightly or 
wrongly, fancies that they are at the bottom of this ungracious 
attempt to make the church justify its ways. 

The Dissenters will, however, we trust, goon. The motive 
was kind and conciliatory; but we are not disposed to agree 
with them in the wisdom of their determination to avoid dis- 
cussion during the last session, for fear of endangering the 
faint prospect of more liberal policy in the newly-formed admi- 
nistration. What were the Dissenters to expect from a govern- 
ment of which the head was either ignorant or perverse enough 
to treat their case as one of “ no practical grievance,” and of 
which a main supporter, like Mr. Kbrougham, ventured, as we 
are informed, to threaten them with himself moving the previous 
question, if, contrary to his views of public politics, they 
dared to create disturbance by any impatience? Let the 
Dissenters, before they suffer themselves to be urged on or 
reined back, according to the policy of any political party, 
remember that even the Whigs have in former days bartered 
them away twice—let them be, at least, wise enough to see 
that they should rely on no men or party for support, still less 
be deterred by any in the prosecution of their claims for justice 
—let them be sure that they have no honest friends who coun- 
sel them to be silent—let them learn that every day and 
every hour are the day and hour for the slave to clank his chains 
in the ears of his oppressor, and for the man who wishes well 
to himself and his country to use his best efforts in the sphere 
in which his lot is cast, towards promoting the cause of liberty, 
peace, and happiness.* 





* During the progress of this article through the press, the Dissenters 
have achieved a memorable triumph in the House of Commons, by obtain- 





1828. Thompson’s Southern Africa. 21 


Art. I].-—Travels and Adventures in Southern Africa. By George 
Thompson, Esq., Eight Years a resident at the Cape. Comprising 
a View of the Present State of the Cape Colony, with Observations on 
the Progress and Prospects of the British Emigrants. 1 vol. 
quarto. London. 1827. 


‘HIS volume, though of very various shades of merit, forms a 
welcome addition to our stock of knowledge concerning 
Southern Africa. It will be found of great value to those who 
think of settling in this part of the Entei of “ the Lord 
Charles’s.” It exhibits a tolerably complete picture of the state 
of society among the different classes of residents in the Cape 
Colony, and fairly sets forth the advantages and disadvantages 
of emigration to that settlement, though it passes over with 
a light and gentle touch those evils which grow and have 
grown so abundantly out of our noxious system of colonial 
rule. Those, again, who delight in reading accounts of wild 
and unexplored countries, accompanied by incidents of a novel 
and often bazardous character, will find abundance of amuse- 
ment in the author’s personal adventures. Such as feel in- 
terested in all that relates to the various conditions of the 
human race will be gratified by numerous details of savage 
life, some of which describe the behaviour and disposition of 
barbarians under the influence of very uncommon circumstances. 
The author candidly renounces all pretensions to the character 
of a scientific traveller, aud the naturalist must therefore expect 
no technical statements respecting the productions of either the 
animal, vegetable, or mineral kingdom, which Mr. Thompson 
finds in the course of his rambles. He compensates, in some 
measure, for his ignorance of the natural sciences, by the great 
attention he pays to the state of agriculture and all that relates 
to the arts of life, and by his talent for description, in which 
he is, we think, eminently gifted. Mr. Thompson seems to be 
economical in the use of the traveller’s licence to deal in ex- 
aggeration ; and the only cheracteristic privilege in which he 
indulges is that of altering names and unsettling orthographies. 
The author’s first expeditions into various districts of the 
colony are not detailed in the body of this work, being only 





ing a resolution for the repeal of these obnoxious statutes. It is, perhaps, 
the most remarkable event that has occurred in the present century, as 
evidence of the growing force and improvement of public opinion. It 
remains to be seen what the Lords will do. The Dissenters have only 
boldly and firmly to maintain their ground, to cede nothing, to require 
the removal of every fragment of the burthen which has been so long 
imposed upon them, and they must succeed. They are too numerous to 
be trifled with, and we hope dey will be found too sagaciaus to be deluded. 
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briefly recounted in its preface. The main narrative commences 
with the one undertaken in 1823, which was destined to prove 
far more adventurous and extensive than any previous ee 8 
of his to explore the vast wilds of Southern Africa. e 
directed his course, in the outset, along the sea coast, as far as the 
Great Fish River, lying somewhat beyond the 27th degree of east 
longitude, and distant fom Cape Town about six hundred miles. 
On his route he visited a great many settlements of colonists 
(and among them that of Algoa Bay), striving with poverty and 
hardships, dangers of Caffers, and dangers of Pend seasons. 
Algoa Bay was inhabited by five hundred persons when Mr. 
Thompson passed through it, and it has since increased its 
numbers. he constant recurrence of shipwreck on these 
shores associates the very name of Algoa Bay with ideas of 
terror and despair; and on such occasions Mr, Thompson re- 
lates that the Caffers, or savages, behave better than the chris- 
tian Boors, although these no doubt, hold themselves far 
superior to the heathen Caffers. The author’s object in this, 
as well as his other journies, was partly of a commercial cha- 
racter, and in the furtherance of his object he examines the 
facilities which the natural harbours of that coast afford for 
trading among the settlers by sea expeditions : there appear to 
be some ports very well adapted for the security of merchant 
vessels when once they get in; but the great difficulty is, to 
reach them on these horrible shores, where furious tempests 
and storms leave the unhappy mariner no choice but to approach 
the land where he can—not where he will. The “ Kowie mouth ” 
and the “ Kysna mouth” seem to be promising harbours ; 
but it is unlikely that naval commerce will ever flourish here, 
unless the temptation on the score of gain should become much 
greater than it is at present. 

Leaving the shores of the Southern Ocean, where the frontier 
of the Cape colony terminates and Cafferland begins, the author 
pursues his way into the interior, attended by one Hottentot 
only, named Frederic, At Graham’s town, the Drostdy, or chiet 
town of the district of Albany, he finds plentiful murmurings 
amongst the settlers against the colonial government, which 
had undone all that sir Rufane Donkin had arranged for the 
establishing of the Drostdy at Bathurst, a place preferred on 
many accounts by the settlers themselves. 

The author’s mode of travelling ought to be described, as it 
differs from that pursued by former explorers of these savage 
regions. His equipage, munitions, and attendants, form, indeed, 
a droll contrast to the important caravan which Mr. Burchell’s 
 progress”’ exhibited when he set out for the Bichuana coun- 





1828. Thompson’s Southern Africa. 23 


try. He had two waggons filled with commodities for ti _ffic 
and for personal comfort, drawn by prodigious teams of oxen, 
and was attended by seven or eight armed men, or perhaps we 
should say Hottentots carrying weapons; fer the expression 
“armed men” conveys a notion of protection, which it would 
be a gross fallacy to ascribe to the presence of these wretched 
creatures, Mr. Thompson rode on horseback, with his one 
Hoitentot also mounted, and each leading a spare horse. The 
animals were hired at different stations, either by consent 
of the owners or in virtue of a fiat of the government at Cape 
Town, which commanded a supply wherever the traveller should 
require it, 

he study of human character, as developed in the persons 
of the Boors, as the Dutch colonists are termed, is no bad pre- 
paration for an acquaintance with a more savage people; for it 
seems to exhibit a most unattractive aggregate of moral and 
physical qualities. The practice of keeping slaves is of itself 
sufficient to produce a certain degradation of character in their 
masters, and these ignorant lazy herdsmen-farmers, having little 
or no communication with Cape Town, but living isolated at 
their several stations, indulge the selfish passions to their full 
extent, reigning over wives, children, animals, and Hottentots 
in uncontrolled despotism. Speaking of the latter, Mr. Thomp- 
son says, 

‘ The white men now claim the entire property of the soil, and 
have even deprived the original possessors of the privilege of living 
free upon roots and game, ‘They are accounted an inferior race, and 
born to servitude. They feel their degradation, but cannot escape 
from it; they are oppressed alike by the unjust regulations and the 
illiberal prejudices of the colonists,’—p. 30. 

The author’s route next lies along the Fish River, and a more 
desolate tract cannot be well selected for a residence, Yet people 
are found in this district to occupy what are called farms, con- 
sisting of a dwelling place, and, usually, a fold for cattle and 
sheep. Mr. Thompscn sleeps at one of these, and describes his 
host (a boor) folding his herds at night-fall, to secure them 
against wild beasts and Caffers, ‘ A few days before (he adds) 
a lion had killed two horses near the house, and had bitten the 
head off one of them. Espagh, the Boor, had lost fourteen 
horses, besides other cattle, within the last two years, by the 
lions, which are numerous and daring in this vicinity.”—p. 28. 

The introductory circumstances of his journey to the interior 
are certainly far from attractive. Proceeding about an hour 
before day-light with two fresh horses and a guide, they deviate 
from the waggon track, in order to save distance. 
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‘ These deviations, however,’ he says, ‘ Were not very safe or com- 
fortable, especially in the dark, when, besides the apprehension of 
encountering lions or Caffers in the intricate paths through the thorny 
jungles on the river bank, our horses were in continual danger of 
falling or breaking their legs from the innumerable holes of ant- 
eaters, porcupines, and jackals, with which large patches of country 
were perforated like a rabbit warren. At day-break we found our- 
selves surrounded by flocks of quaghas, ostriches, springboks, and 
other wild animals, &c.’—p. 29. 


We are next made acquainted with the government station 
called Somerset Farm, situate at the foot of the Boxhberg 
range of mountains. The “ district of Somerset ” comprehends 
a large portion of territory, and this spot is the “ Drostdy,” or 
chief station of the district. It is, indeed, rather a commissariat 
dépoét than a farm; and the purchasing of cattle, sheep, and 
corn from the Boors, and the forwarding them to the various 
military posts, constantly occupied a great number of Hottentot 
herdsmen, and waggon-drivers. All this apparatus is for the 
purpose of maintaining the English dominion over a tract of 
country in which settlers are encouraged to establish themselves, 
to the end that they may, in good time, be taxed, and aid in 
the blessed work of furnishing places and emoluments for the 
usual candidates for colonial provision. 

The capacities of the country to afford a return to capital, if 
left to itself, may be estimated when Mr. Thompson tells us 
that “the farms here (meaning the subdistrict of Cradock, 
which is a favourable specimen) and, indeed, throughout all 
the frontier districts except Albany, are of the average extent 
of six thousand acres; this large extent only being considered 
-a full place. But they are in general merely cattle farms; not 
above two or three acres, probably, of this large extent, being 
on an average capable of culture.” 

In another place, he says, that beyond the Sneuwberg range, 
towards the north-east frontier, “ the country is so arid, and 
water sc scarce, that six thousand, or even ten thousand 
acres (English) of land, are frequently not supplied with water 
more than sufficient for one family; and large tracts of good 
pasture (or what is called good in South Africa) are often 
entirely useless from the total want of water in their vicinity.” 


—p. 57 

The Landrosts are furnished with arms, ammunition, and, in 
some places, with field pieces, in order to maintain the colonists 
in possession of the districts gradually wrested from the native 
inhabitants. The people living near the frontier are kept ina 
perpetual state of alarm by the predatory attacks of the wild 
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Bushmen, against whom the greater part of the Boors exercise 
the severest cruelties when they take the field on a “ Com- 
mando,” as a muster for this purpose is denominated. The 
tribes of northern Caffers, however, are more formidable enemies 
than the miserable Bushmen, since they are more able-bodied, 
more numerous, and better provided with missiles. It seems 
not unlikely, from circumstances to which we shail presently 
revert, that there may one day (and that ere long, perhaps) 
come upon the colony frontier, such an overpowering swarm of 
native tribes, as to expel the existing occupants. 

Graff-Reinit, a considerable settlement at the foot of the 
Sneuwberg mountains, is described at some length, and is among 
the most interesting places in the colony, being fortunately 
under the rule of a wise and benevolent Landrost, one captain 
Storkenstrom. His character forms quite a resting place for 
the mind, in following the track of an author, who has to 
describe either the degraded habits of savages, or the evils and 
oppression attending irresponsible power lodged in the hands 
of ignorant “ civilized”? men. “ Civilized,” meaning that the 
parties can read, and ‘wormed write, and that they wear gar- 
ments to cover their nakedness. 

Mr. Thompson’s object being, if possible, to visit the coun- 
tries beyond the extreme boundary of the colony, and even to 
cross the mighty river “ Gariep” (so charmingly described by 
Burchell) he is fortunate in finding the worthy Storkenstrom 
preparing for “a progress ” in that direction, upon public busi- 
ness ; and in his fine “ travelling waggon” behold our author 
seated, and, drawn by eight horses, ascending the lofty Sneuw- 
berg range, May 30, 1823. The caravan passes the “Spitskop,” 
supposed to be the highest point in the colony, its elevation 
being estimated at 6,500 feet above the level of the sea. They 
sleep on the ground, in default of human habitations, lighting 
a huge fire to keep off wild beasts. The temperature in the 
morning was 26° of Fahrenheit. 

The travellers part company at a place called Plettenberg’s 
Baaken, formerly the boundary mark of the Colony. Mr. Thomp- 
son pursues his way, a to proceed by the west, or left, 
bank of the Cradock or Nu (Nieuw?) Gariep to the Gariep, or 


Orange River, into which it flows. Losing his way, he crosses 
the Cradock, but, keeping near its east bank, reaches the 
Gariep at its confluence with the Cradock, the scenery of 
which spot is uncommonly grand and romantic. This journey, 
which is attended with great risk and difficulty, terminates at 
length in the author’s safe arrival among the Griquas. ~ 

‘ These Griquas (says Mr. Thompson) are a mixed race, originally 
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descended from the intercourse of the Dutch colonists with Hottentot 
women. Being prevented from acquiring any fixed property in the 
colony, and gradually forced back from the places they formerly 
occupied on the frontier, a number of them took refuge about fifty 
years ago in the wild regions adjoining the Gariep.’ 


Some twenty years since, a worthy missionary found them 
leading a scrambling life, little better than the savage Abori- 
gines of that wild region, and persuaded them, though not 
without much trouble, to locate themselves at a spot one day’s 
journey northward from the Gariep, which they called Klaas- 
water—since altered to Grigua Town, the inhabitants also as- 
suming the the name of Griquas in lieu of “ Bastaards,” which 
was always used in speaking of them by the Dutch colonists.* 

In order to prepare our readers for the events which follow 
upon our author’s arrival at Griqua Town, we must here intro- 
duce some anterior facts relative to the state of the Caffer 
nations. There has, within these few years, arisen a “ great 
man” among the Zoolas, or Vatwahs, a Cater people, occupying 
an extensive region lying south of the Mapoota river, along the 
eastern coast of South Africa. This man (who is watanl bing 
Chaka), chief of the Zoolas, has manifested his “ greatness ” in 


the usually acceptable and appropriate way—the way obviously 
calculated to establish an immortal fame, viz. devastating his 
neighbour’s country, and killing and slaying all the inhabitants 
thereof. King Chaka has thus, by his talents for conquest, 
carried such terror and desolation into the adjacent territory, 
that the other wretched tribes of Caffers, the Mambookies, the 
Wankeets, the Bacloquenis, and some inferior pastoral commu- 





* Shortly before Mr. Thompson’s arrival, a circumstance had taken 
place in the political circles of Griqua-town, which, it is diverting to observe, 
resembled not a little the transactions of the English cabinet in the early 
part of 1827. Mr. Melville, who, heing the Government resident, played 
the part of ‘‘ king” of the Griquas, had thought fit to elevate a man of 
somewhat inferior birth, but of good abilities, to a station of great import- 
ance; whereat the “old noblesse’”’ of Klaaswater took serious offence, 
and declared that they would not co-operate with the new vizier. The 
two Koks and Behrends, whose illustrious descent they considered en- 
titled them to monopolize the functions of government, seceded from the 
town, and set up a sort of independent colony at some little distance, 
carrying with them as many adherents as they could muster. Upon the 
extraordinary occasion of the Mantatees’ invasion, however, all these aris- 
tocratical discontents were superseded by the urgent necessity of com- 
bining for the purposes of defence. And the very individual at whose 
original elevation they were so angry, they now suffered to take the chief 
command of the Grigua forces, and Mynheer and Kok were content to 
serve under captain Waterboer. 
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nities, have been driven forth to seek another country, and new 
modes of subsistence. 

‘ The whole of the Caffer tribes derive their chief subsistence from 
the milk and flesh of their cattle, and during their wars the limited 
agriculture they prosecute is often entirely neglected. If deprived of 
their cattle they are consequently driven to desperation, and must 
either become robbevs in their turn, or perish of hunger.’—p. 204, 


Our author had been but a very short time at Griqua Town, 
when an envoy made his appearance, in the person of Mr. 
Moffat, a missionary, who usually resided at Kusuman, 
bearing a message from the king and chief personages among 
the Bachapins. An immense swarm of hostile savages had 
ravaged the 7 beyond them, and were then said to be 
in possession of Lattakoo, having expelled the Bachapin 
inhabitants of that town. The invaders were supposed to 
be the tribes which had been driven from their own country in 
the manner we have alluded to above, by the Zoolah (or Vatwah) 
conquests, and a strong report prevailed that they were canni- 
bals, and “ had eyes in their legs.” Lattakoo, or Litakun, was 
the capital of the Bachapins when Mr. Burchell visited that 
nation, but the “ seat of government,” which consists in the 
abode of the king, had been transferred, since that period, to 
Kusuman, a more eligible station, one day’s journey nearer to 
the Griquas, and to the Garich. Much terror and alarm ensued 
at Kusuman upon the news reaching them of the approach of 
the formidable ‘ Mantatees,” for such was the appellation 

. bestowed on the invading host by the Bachapins, Mantatee 
signifying, in their language, invader or marauder; the real 
name of these people, however, was ‘‘ the Batcloquienies.” 
They had, it appeared, been cruizing about, and plundering the 
adjacent tribes for subsistence; but, in consequence of a 
severe repulse from the “ Wankeets,” were, about this period, 
driven down upon the Bachapins. 

Our author is impelled by curiosity to accompany Mr. 
Moffat on his return to Kusuman, with the answer of Mr. Mel- 
ville (the government resident and chief functionary of Griqua 
Town), importing a resolution to fit out a ‘ commando” in 
behalf of the Bachapin tribe. “ They calculated upon muster- 
ing, in a few days, about two hundred men, mounted, and armed 
with muskets ; had sufficient time been allowed, they could 
have brought into the field double that number. This troop 
they promised to bring up to Kusuman in ten days; and in the 
meanwhile it was arranged that Mr. Moffat and I should hasten 
forward to encourage Mateebé and his people, and prevent them 
from retreating till the Griquas should arrive.””-—p, 90. 
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We find our old acquaintance Mateebé, or Mattivi, still king 
of the Bachapins, as he was when the accomplished traveller 
Burchell paid a visit to their capital. Mr. Thompson is heartily 
editinall by his majesty at Kusuman; and as the whole tribe 
were agitated by their fears of the impending disaster, little or 
no opportunity was afforded for the display of those traits of 
character which developed themselves during Mr. Burchell’s 
stay at their capital, excepting the never-ceasing practice of 
begging tobacco and snuff. 

e ensuing day was occupied in a multitudinous assemblage 
of the people, for the purpose of holding a council of war, which 
they term a “ Peetsho.” The warriors of the tribe had a place 
set apart for them, the rest of the enclosed space (a circular 
area fenced round with wattle edge) was filled with old men, 
women, and children. The overture, consisting of frantic ges- 
ticulations on the part of a few distinguis!.ed warriors; having 
been performed, the king opened the council with an animated 
harangue on the urgent necessity there was of resisting, by well- 
combined efforts, the expected invasion of the dreadful Man- 
tatees. The greatest readiness is professed on the part of the 
audience to act up to this “ necessity,” but the old chiefs do 
not hesitate to accuse their countrymen of cowardice. The 
assembly, however, breaks up with H ses declarations of 
martial ardour, and resolutions of the most heroic patriotism. 

Mr. Thompson now undertakes to go forward and reconnoitre 
the actual situation and numbers of the Mantatees, Mr. Moffat 
accompanying him, in the direction of Old Letakun. The wild 
and dangerous character of this expedition, must, we opine, 
come up to the ideas of the most extravagant adventure-hunters. 
The two Englishmen start on horseback, attended by a single 
Bechuana servant. After about five hours riding, they come 
up with a waggon tenanted by one Arend, a runaway slave, 
who, having been cruelly treated by a boor in the Sneuwberg, 
absconded, and had now, by trafficking among the Caffers, 
acquired a little property. Arend conveys such intelligence 
concerning the “ Mantatees,” that our countrymen speedily 
decide upon “ returning to the place whence they came.” They 
find the Kusuman folks in the greatest perturbation, and, in 
fact, the approach of the /ocust invaders appears so certain, 
that our author and Mr. Moffat send messengers to expedite 
the Griqua commando’s departure. 

A third time Mr. Thompson’s curiosity overcomes his pru- 
dence, and impels him to renew his reconnoitering attempt. _ He 
halts the first night with his new acquaintance Arend,* and 





* The author subsequently negociates the —o of Arend’s freedom ; 
Arend reimbursing him by sending ivory to Cape Town. 
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learns from him and his Hottentot comrade-servant, Cupido 
Kackerlackie, various particulars respecting the Bechuana tribes, 
and the north-east country. Arend tells him, among other 
things, that the travellers who composed Dr. Cowan’s party, 
and who were assuredly murdered in the interior of Africa 
some years ago, were not killed by the Wankeets (who have 
generally had the credit of this crime), but by a tribe consider- 
ably farther north ; this, however, is only hearsay evidence. 

Mr. Thompson having prevailed upon Arend to accompany 
him, they push on to Old Lattakoo, which is found totally 
deserted, but the state of the huts evinced that it had very 
recently been abandoned. Arend is for getting back to a place 
of safety, “ As,” said he “ the savages cannot be far off.” But 
Mr. Thompson was not satisfied of this, and was preparing to 
advance, when his companion suddenly called out, ‘ The Man- 
tatees! the Mantatees! we are surrounded.’ On looking 
towards the spot to which Arend pointed, I beheld them, sure 
enough, pata in an immense black’ mass in the valley be- 
low us.” The situation of Mr. Thompson was a critical one. 
His party manage, however, by dexterous manceuvering, to with- 
draw themselves, and to regain the track by which they had 
come thither, not without some danger from a body of savages 
who, perceiving them, had attempted a pursuit. 

After a ride of one hundred miles the adventurous English- 
man rejoins Mr. Moffat at Kusuman, with the tidings of the 
actual approach of the cannibal Mantatees, for such it is be- 
lieved they are, and, indeed, the extreme difficulty of obtaining 
subsistence among those numerous and wandering tribes makes 
it a supposition of no incredible character. 

An evacuation of the town of Kusuman is pronounced, and 
all the population are soon busy in preparing for flight, taking 
all that is moveable with them. But the Griquas arrive not! 
The trepidation and despair of the Bachapins are beyond con- 
trol, nor are our countrymen at ease under the torture of sus- 
pense. The night setting in, “ our imaginations were left to 
conjure up the picture of the immense cannibal host stealing 
upon us through the gloom, like hungry hyenas. At length, 
wearied out with fatigue and watching, the missionaries and I 
retired to snatch a little rest, with our loaded guns by our sides, 
and prepared for the earliest notice of danger.”—p. 129. 

The next morning, to the unspeakable relief and joy of the 
inhabitants, a cloud of dust announces the approach of the 
“ Griquas” at full gallop (a la Bluebeard), headed by the two 
Koks, the native chiefs mentioned by Burchell, Behrends, and 


the new made lord Waterboer. 
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‘ Though neither disciplined nor accoutered like regular troops, and 
dressed in a garb both motley and ragged, yet with their glittering 
muskets and bold bearing they had a very martial appearance, and 
were hailed with demonstrations of pleasure and admiration, such as 
the finest troops in the world have rarely met with, A scene of 
savage feasting instantly commenced ; and even before the blood was 
out of the slaughtered animals, their legs were cut off, and the marrow 
sucked out of the bones by the hungry Griquas.” 

A “ peetsho,” is next morning convened, but, as it is reported 
that the Mantatees were regaling themselves with the “ flesh- 
pots” found at Lattakoo, the allies likewise fall to eating and 
drinking, and revelling, after their fashion, not considerin ee 
selves bound to handle their arms till the necessity should send 
more urgent. Mr. Thompson, perceiving that some time might 
yet elapse before any thing was done to repel the invaders, and 
moreover, not being called upon, by any sort of obligation, to 
join in the mé/ée, turned his horse’s head to the southward, and 
= his way to Cape Town, where he arrived in about ten days. 

pon his giving information of what was going on at Kusuman, 
the government forthwith sent up a supply of ammunition to 
the Teontied. As our readers will perhaps be curious to know 
how the “‘ commando” performed, we subjoin the substance of 
a narrative which was furnished by the pen of Mr. Moffat, the 
missionary, an eye-witness of the events. 

It had been intimated to Mattivi, the Bachapin king, and 
acceded to by him, as a condition of assisting his people, that 
in case of a successful conflict, he was to prevent them from 
slaughtering the women and children, as was the practice 
among these barbarians. Waterboer being placed in the chief 
command of the forces, the “‘ commando ” is at length ordered to 
advance towards the Mantatees, who are described close to 
Litakun, the 24th June. After failing in their endeavours to 
open an amicable parley with the invaders, an attack is com- 
menced. The savages were assembled in an open plain, and 
their number might amount to 15,000. ‘“ Their appearance,” 
Mr. Moffat says, “ was truly formidable. The warriors were 
very tall, athletic men, quite black,* with no other clothing 
than a sort of apron demand their loins. They wore plumes of 
ostrich feathers upon their heads, and their weapons consisted 
of spears or javelins, battle-axes, and clubs.” 

The battle fiercely commenced, and after two hours 
and a half desperate fighting, the savages began to evince a 
disposition to retire upon the other division of their body, which 





* This was the effect of charcoal and grease, which disguised their true 
complexion. 
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was at Lattakoo. Reinforced by a junction with it, they re- 
newed the conflict. 

* And it was not till they had lost their bravest leaders and chiefs,’ 
says Mr. Moffat, ‘ that they judged it expedient to fall back, which 
they did, after setting fire to Lattakoo, in a more methodical and 
orderly manner than was to have been expected. 

* The flames and smoke bursting from the thatched houses, and the 
clouds of dust raised by the movement of such a multitude, and 
rolling over their swarthy host, which was closely followed by the 
Griqua horsemen, gave a wild and striking effect to the scene, not 
easily to be described. * * * The armed men remained in the 
rear, and on each wing, and occasionally turned upon the Griquas, 
who followed them for about eight miles beyond Lattakoo. The 
pursuit was then given up; and as soon as the Griquas left them, 
they all _.t down onthe plain. They appeared extremely numerous, 
extending in a dense mass, about five hundred yards broad, by one 
hundred yards deep. If their number be computed, by allowing a 
square yard for each individual, it would on this calculation amount 
to fifty thousand.’ 

The Bachapins, be it observed, had contented themselves 
with beholding the strife from the adjacent heights, having 
entirely ter their valiant promises at the “ Peetsho.” 
Seeing the Mantatees finally move off, they poured down, in 
violation of their previous agreement to abstain from slaughter- 
ing, for the purpose of butchering the helpless remnant of 
the host. The ghastly spectacle which now presented itself was 
perfectly revolting ; and Mr. Melville is found striving in vain 
to deter these cruel wretches from their bloody work ; nor were 
his humane efforts altogether unattended with danger— 

* A ferocious thirst for vengeance,’ says he, ‘ seemed to reign para- 
mount in the breasts of the dying warriors. Several times I narrowly 
escaped the spears and battle-axes of the wounded, whilst engaged in 
rescuing the women and children! Men struggling with death, would 
raise themselves from the ground and throw their weapons with the 
utmost fury at any one of us whoapproached them. Instead of sueing 
for quarter, some actually fought on their knees, their legs being 
broken,’ 

The missionaries exerted themselves to bring away the women, 
but these poor starving wretches could not be forced from the 
few remnants of eatables they found on the spot lately occu- 

ie’ by their tribe. Famine had reigned among the whole 

y ; for even the warriors were lean and gaunt, though not 
so dreadfully extenuated as the weaker members of the tribe. 
Mr. Melville says [p. 171] “ that they were actually cannibals,* 





* An additional notice upon the subject of the cannibalism of some of 
the Caffer tribes is furnished by captain King, in his account of the 
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though not from choice, yet from dire necessity, was afterwards 
fully ascertained.” 

We cannot afford to follow the narrative of Messrs. Moffat 
and Melville through its sequel, which, however, we are bound 
to say, reflects great honour upon their benevolent dispositions ; 
but must pass to the author’s subsequent details on this sub- 
ject. He afterwards learnt that the ‘Mantetoes, when they first 
beheld Arend and himself, took the two horsemen for a new sort 
of wild animal; and it was on that supposition that they at- 
tempted to surround and catch them. Soon after their forced 
retreat from old Lattakoo, the whole body divided themselves 
into two sections, one of which, after receiving a second repulse 
from Makabba, chief of the Wankeets, aggregated themselves 
to atribe called Morootzis: the other continuing to plunder 
and devastate for subsistence, it shortly happened that thou- 
sands of persons were driven as beggars upon the frontier of the 
colony. In 1825, the same tribe fell upon and dispossessed 
the Tambookies, who, in consequence, were also driven closer 
to the colonial boundary. 

‘ There have been,’ Mr. Thompson tells us, ‘in 1826, various 
rumours of their return, but from the measures now taken by the 
colonial government to watch their motions, there is no longer any 
reason for apprehension of their being permitted to pass the frontier 
line. All applications from the Tambookies for aid against them 
have been for the present refused. The Caffer tribes must therefore 
fight bravely for their own existence, or perish like those which 
have been already overwhelmed by the devastators. The extent of 
the misery and destruction occasioned among the Caffer tribes by the 
dispossession and subsequent devastations of the Mantatee hordes, it 
is impossible accurately to estimate ; but, at the most moderate calcu- 
lation, it is believed that not fewer than one hundred thousand people 
have perished by war and famine.’ 


It is melancholy to reflect that all this human suffering is 
attended by no one visible advantage, and that no remedy can 
be devised for it whilst the certain provision of subsistence 
continues to be wholly neglected. 

The worthy individuals who go into the deserts of Africa 
from religious motives have conferred blessings on the natives 
wherever they have placed themselves. The progress which 
the belief in their doctrines has made is that which ina com- 


munity destitute of the comforts of life, it is quite certain to 
be, namely, no progress at all. But the improvement in morals, 
which always attends the possession of property, and particu- 





Zoolas, inserted amongst other interesting papers, in the Appendix to the 
work before us. 
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larly of unremovable property, is forcibly exemplified among 
the semi-barbarous clusters which abide in the habitable spots 
of these arid deserts ; and, for the introduction of the practice of 
having settled abodes, the missionaries are undoubtedly entitled 
to the thanks and esteem of their countrymen. It does not 
appear that the Caffer tribes of savages are distinguished from 
the barbarous ap of other climes as regards their moral 
qualities, except that they are less sanguinary than the North- 
American Indians ; probably because they are less in the habit 
of going to war. But all savages, it is found, exhibit the same 
general features of character, owing to the similarity of the ex- 
ternal circumstances under which they grow up and live. The 
most important of these, perhaps, is the character of their go- 
vernment—we use the term government, because, miserable as 
the form of it is, there is an authority to which they submit. 
No- means are taken by savage governments, which are usually 
hereditary despotisms or oligarchies, to reward actions favour- 
able to the community, and to punish actions injurious to the 
community : the qualities of self-denial, of generosity, of benefi- 
cence, being sure to go unrequited, ‘have no existence. Such 
being the defect of a savage government, no compensating 
sanction is supplied by the public approbation and disapproba- 
tion; for a community who cannot frame good laws can never 
create a sound public opinion. It follows thus that, as no reward 
attends actions which promote the general happiness, each 
man pursues his own selfish enjoyment by whatever means he 
can invent ; and this principle being well understood and jus- 
tified among them, leads to that refined cunning and duplicity 
which are so universally remarked among uncultivated tribes. 
All their habits may be shewn to proceed from the effects of ex- 
ternal circumstances, and thus an acquaintance with the unci- 
vilized inhabitants of the globe atfords valuable materials 
to those who seek to comprehend the phenomena of human 
conduct. 

It may be well, before we pursue Mr. Thompson’s narrative 
of another exploratory journey, to give an outline of the phy- 
siological characteristics of the inhabitants of this portion of 
the globe. In doing this we shall embody information col- 
lected by former travellers with the facts contained in the work 
before us. The widest classification of the natives is that which 
divides them into two vast families, namely, Caffers and Hot- 
tentots. 

The Caffers, according to Lichtenstein and Barrow, are of 
larger stature, stronger, and better-limbed than the Hottentots. 
They have black woolly hair, and a clear brown skin. They 
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have high foreheads and straight noses, thick lips, and, usually, 
beards,* which are black. The Sichuana language prevails 
among all the Caffer tribes; the most distant of these nations 
being able to comprehend each other. They talk, it is true, 
various dialects, but the root of them all is the Sichuana 
tongue. These people use no alphabetical characters, accord- 
ing to Lichtenstein, which is always the case where writing is 
unknown. 

The Hottentots are of low stature: their colour is a dingy 
yellow. They have receding foreheads, flat noses, widely-ex- 
panded nostrils, thick lips, woolly hair, ill-shaped limbs, and 
are neither vigorous; active, nor brave. They speak the Hot- 
tentot tongue. But there are people which are included under 
the designation of Hottentot, who either do not speak the same 
tongue, or who talk a dialect so different as not to be able to 
hold converse together. The nations which are classed with 
the Hottentots are, 1, Bushmen, or Bosjesmen; 2, Korannas ; 
and 3, Namaquas. The peculiarity of form so often men- 
tioned as distinguishing the Hottentot women is common to 
the females of ie tribes called Bushmen, and forms one among 
the specific resemblances which dictate the classification. The 
tract of country in which Hottentots are found is limited, on 
the east coast, to the 32nd, and on the west coast to the 25th 
degree of south latitude. The rest of this immense region is 
peopled by the Caffer nations, who are composed of more nu- 
merous tribes. The Bechuanas constitute one section of 
Caffers, the members of which are described as deficient in 
those qualities of courage and strength which commonly dis- 
tinguish the Caffer race. The Bachapins (Burchell’s mode of 
spelling the name which Thompson spells Matclhapees) are a 
subdivision of the Bechuanas, and are especial examples of the 
defects just mentioned. 

The differences which are recognizable between the main 
stem of the Hottentot race and its branches consist apparently 
im the ne of physical and moral degradation which each 
respectively exhibits. Whatever defects we have assigned to 
the pure Hottentot belong in a greater proportion to the offsets. 
The average height of the Bushmen, as stated by Barrow, 
does not exceed four feet six inches, Their condition is so 
destitute that one would think existence was a burthen to these 
unhappy beings; yet there is room for an increase of wretched- 
ness, and this increase is exemplified in that section of the 
Hottentot family who go by the mame of Korannas, or Koras. 





* Mr. Thompson states this fact to be otherwise.—p. 88, 
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The Bushmen do contrive to entrap in pitfalls, and sometimes 
to catch by hunting, wild animals, with whose flesh they oc- 
casionally reinvigorate their famished bodies. Whilst the Koras 
are hardly equal to the effort of procuring animal food, but 
subsist, if subsistence it may be called, upon roots, and, in dry 
seasons, when roots are scarce, tipon the gum which exudes 
from the bark of trees! The most dreadful poverty, in short, 
prevails throughout these horrible deserts, end the human being 
is seen perhaps in the last stage of degradation, lower than the 
beasts who roam the same wilds; for they at least attain to 
their natural strength and speed, whilst the savage man is 
stinted in the development of every quality inherent in his 
species. Mr. Thompson affirms the Korannas, at least many 
of them, to have sunk into theit present misery in consequence 
of being plundered of their cattle by their stronger neighbours, 
meaning, chiefly, the colonists, and the Bastaards, or Griquas. 
“ Their present situation,” says he, “ exhibits the obvious 
process by which the Bushmenti race have been originally driven 
back from the pastoral state to that of the huntsman and rob- 
ber” [p. 253]. But, truly, the tending of herds of cattle, which 
he terms their “‘ pastoral state,” is very little removed from the 
contingencies of ordinary savage subsistence. Their cattle 
could neither be defended against wild beasts nor provided with 
food and water, in case of drought: that security, therefore, 
against starvation, which is supposed to attend the pastoral 
state, and which on that account is held to be a step towards 
civilization, was not possessed by these tribes, and, accordingly, 
the Bushmen cattle-tenders were little better off than Bushmen 
antelope-killers, or Bushmen root-eaters. 

One circumstance ought to be mentioned, as universally 
applicable to the whole of the colouted inhabitants of the in- 
terior of Southern Africa, which is, that they are wholly without 
any religious tites. They have no supiatiaihing out of which 
to pfovide for a priesthood. ‘The explanation of this absence 
of worship, however, is obvious enough; for the adage of 
“ point d’argent point de Suisse,” may, we fear, with equal truth 
be used in reference to the sacerdotal band. 

The author’s journey to the country of the Namaquas, and 
the regions adjoining the course of the Gariep, occupies the 
second division of his book, and is, in point of interest, scarcely 
inferior to the formers The deserts which he was now about to 
traverse were even less known than those he had already 
visited, and the hazatds to which this daring son of commerce 
exposed himself during the course of this expedition, proved 
of the most fearful description. He began his march in July, 

v2 
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1824, and penetrating across the bleak Roggweld, reached the - 
north-western frontier of the colony in about ten days. He 
there engaged a couple of Hottentots to attend him, named 
Witteboy and Zwart ; and once more found himself launched 
into the wilderness, passing over immense plains extending as 
far as the eye could reach, covered only with low brown bushes. 
Ostriches, Quaggas (a kind of wild ass), Antelopes, and other 
wild animals abound in these plains, as in other parts of this 
country. The party usually = in the open air, keeping up 
as good a fire as their fuel, dry dung, enables them to make. 
Their journey lies over a track wholly destitute of verdure, the 
soil consisting sometimes of sharp gravel and decomposed 
schistas, and at others of a calcareous stratum strewed over 
with flints. Mr. Thompson visited a huge “ pan,” or valley of 
salt, nearly forty miles in circumference, and thence steered his 
course north-east; passing by many Kraals of Korannas, or 
hordes ; encampments of Bushmen, the tenants of which were 
living upon the larve of ants, and gum. 

Being sorely distressed for lack of water, their situation on 
the fourth day became seriously unpleasant. A lion, too, 
appeared within thirty paces of the party; and, to complete the 
picture, they were destitute of food. 


* We were all ready to sink under the exertions we had made, and 
the thirst we had endured. Jacob Zwart repeatedly declared he could 
hold out no longer, but wished to lie down and die.’ 


However, about two in the morning, they reached a nasty 
foul pool, which proved a relief to both the horses and men. 


‘ We had been on horseback,’ says the author, ‘ above sixteen 
hours, and had travelled in that space eighty miles, the last sixty 
without stopping. Our condition and that of our horses may, there- 
fore, be readily imagined to have been one of great exhaustion. 
Extreme fatigue had, indeed, quite destroyed all appetite, which, as 
we had not a morsel to eat, was no great disadvantage. Having 
fastened our horses to a bush, we stretched ourselves on the earth 
near them, being too weary to kindie a fire, trusting that if the 
lions discovered us, they would prefer the horses to ourselves. 

‘ We were awakened about day-break by the roar of a lion at a 
little distance, but were not otherwise molested. The other difficulties 
of our situation now engrossed all my thoughts. * * * * We 
remained here until mid-day to refresh our horses ; we ourselves lying 
panting with empty stomachs under the scorching sun.’ 


Another day’s wearisome lagging march ends without the dis- 


covery of a drop of water, and our travellers bivouac in the dry 
bed of a river, which there is evidence for believing must at some 
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seasons contain a volume of water of great power and force. 
“« How precarious the periodical rains are, in these regions, may be 
surmised from the fact, that this river had not been running for 
five years.”—p. 248. 

After three days of famine, which pressed painfully upon 
Mr. Thompson, the Hottentot Witteboy goes out with his gun, 
as a sort of last despairing effort and in the evening returns 
to his anxious companions with the carcase of a Zebra, which 
he had shot. This relief was inexpressibly welcome, and ten 
or twelve pounds of its flesh were straitway incorporated with 
the bodies of each Hottentot. Refreshed by their food, the 
travellers strained forward in the direction of the Gariep, which 
they had the satisfaction to behold on the morrow. 


* After suffering so severely as we had done from the want of water, 
what a glorious object did this river appear, flowing in a majestic 
stream, deep and repid, and five hundred yards in breadth! We 
hurried down to the channel and plunged our hands and faces into the 
cooling waters, and at length assuaged a thirst which the briny wells 
of the Korannas, seemed at every draught to increase.’ 

‘ This noble stream was at this time at its lowest ebb, being only 
about five hundred yards across ; but the numerous vestiges of its 
over-flowings extended over each bank at least a mile from the margin 
of the water, and at some places to three or four times that distance.’ 


The spot at which these remarks were made, was about three 
hundred miles from the mouth of the river, which debouches 
into the ocean on the west coast, between the 28th and 29th 
degree of south latitude. Although so large a stream, yet it is 
not navigable near its mouth, even for small boats, owing to 
its numerous rapids and shallows. 

The indefatigable traveller advanced in a westerly direction 
parallel with the south bank of the Gariep, and was again beset 
with the last extremes of hunger and thirst. One of their horses 
was abandoned in the desert, fairly killed with fatigue, being the 
second which they lost on this expedition. 

‘ We now began to be seriously alarmed for our safety. To stop 
here was impossible. The horses could not support thirst another 
day; and if they failed before we reached water, we must perish 
ourselves. We threw away, in desperation, our pack-saddle, our 
powder-flasks, and every thing we could possibly spare to lighten us ; 
for our horses were now reduced to three, and these could not be 
expected to hold out many hours.’ 


Hour after hour did they press on their miserable cattle: at 
night a pool was fortunately discovered, which relieved their 
craving thirst, but still no food. The hapless Hottentots, cruelly 
weakened by famine, and a prey to black despair, here 
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announced to their employer their fixed determination to advance 
no further, but to endeavour, with or without him, to get back 
to the colony. The Englishman was utterly astounded at the 
dogged obstinacy of his men, who would listen to no persuasion ; 
and while ruminating as to what measures it were best to 
adopt, to his unspeakable joy, two human beings one 
in sight. These proved to be two “ Bastaards” on a hunting 
party, who gave them the intimation that a Missionary station 
was not far off. The courage of the Hottentots hereupon rallied ; 
a renewed effort was made, and five hours tedious toil brought 
them to father Bartlet’s hospitable dwelling, Nothing less than a 
whole sheep was applied to the gorging of Witteboy and his mate, 
whilst at intervals of two or three hours, the Rageevene was 
provided with the best restoratives that Namaqua land afforded. 

The Namaquas are, as has already been noticed, a branch 
of the Hottentot family. They were visited by Barrow, who, 
we believe, was the first to introduce them to the attention of 
Europeans. Namaqualand is of very large extent, reaching 
about 200 miles to the north of the Gariep, and as far to the 
eastward, from the sea coast into the interior. The people live a 
kind of pastoral life, and display the inert, unimpassioned, 
indolent, character, common to their stock. Missionaries are 
seattered over this country, as well as the other regions visited 
by Mr. Thompson; but the benefits we have pointed out as 
likely to result from their presence are sadly frustrated by the 
impossibility of establishing fixed abodes, the precarious nature 
of the supply of water and herbage obliging the Namaqua 
people to roam from place to place in order to sustain their 
cattle. The climate of Namaqua land is much hotter and drier 
than that of the east coast. ‘ On the banks of the Gariep, 
the thermometer in the summer months rises frequently to 
120° (Fahrenheit, we suppose) a temperature not easily sup- 
ported by the natives, much less by Europeans,” Beyond the 
Namaquas are the Damaras, a Caffer race, who are governed 
by hereditary chiefs, and live in villages, after the Bechuana 
fashion. “It seems,” says Mr, Thompson, “ that both they 
and the Matclhapees have adopted the bow and poisoned 
arrows of the Hottentots, from their close intercourse with 
tribes of that race; for neither the Bechuanas further to the 
northward, nor any of the tribes of southern Caffers, use the 
bow, or ever poison any of their weapons.” The author hada 
strong inclination to cross over to the north side of the Gariep, 
and to explore the Damaras country, but he was deterred by 
the dangerous state of that district. 

The abominable“ Bastaards,” it appears, had been preying upon 
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their weaker neighbours in the most merciless manner; and nume- 
rous gangs of bandits, spreading terror and distress, were dis- 
tributed along the banks of the Gariep, Mr. Thompson com- 
putes the number of these Bastaards to be about five thousand, 
and the extent of country over which they are dispersed, seven 
hundred miles. The possession of muskets, which they have 
acquired from their former connection with the Europeans—and 
gunpowder, which they readily obtain from the Boors in ex- 
change for the cattle they have stolen, make them far more 
powerful than the native inhabitants of these pe who fall 
helpless under their barbarous attacks. ‘ An honourable 
exception,” Mr. Thompson observes, ‘‘ must be made in favour 
of the principal community at Griqua Town, under Mr. Melville 
and the missionaries. But all the disaffected and disorderly 
spirits, who have either separated themselves from this com- 
munity, or have fled from the colony to other quarters of the 
Gariepine wilderness, are now associated into bands of outlaws, 
who subsist, more or less, by pluadering the helpless natives.” 
As a remedy for this horrible “reign of terror,” the author 


sugpette an extension of the colonial boundary to the borders 
of the Gariep ; an acceptable suggestion, we take it, in certain 


quarters, as “a grant ” must be made in that case, by parlia- 
ment, for troops, Landrosts, and all the host of functionaries 
beside, wherewith to extend the “ British rule.” “ The nations 
themselves even desire it,” Mr. Thompson adds. This is no 
miracle ; for, eaten up, and butchered as they are by Bastaards, 
any change must be for their advantage. The Dutch colonists 
certainly paved the way to a mass of evil, when they originated 
such an animal as the Bastaard who was destined to afflict his 
fellow creatures even worse than the roaring lion, or ruthless 
hyena. 

The author being, as we have already mentioned, induced to 
forego any further peregrination, and finding all commercial 
intercourse likely to be impracticable between the colony and 
the Gariepine clans, now winds his way homewards, coasting 
along the Atlantic shore, and visiting its harbours in his route 
to Cape Town. 

The remaining pages of this work are devoted, partly to a 
review of the merits and demerits of the inhabitants of the 
colony, known by the appellation of “ Boors,” whom our author 
regards as by no means the worst class of civilized Christians 
in the world ; and partly to a dissertation upon the capabilities 
and prospects which South Africa presents to the emigrating 
capitalist. The history of the well-known Albany colonists is 
also ably noticed, and further illustration afforded to the doc- 
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trine, that a settlement which requires to be forced into exis- 
tence by the aid of loans and subscriptions, never can flourish. 
Mr. Thompson classes emigrants under three heads: Ist Capi- 
talists ; 2nd Practical Farmers; and 3rdly Mechanical Labourers; 
and offers advice and information to each—accompanied by 
a sketch of the expenses requisite for the experiment, and 
an estimate of the probable returns to the parties making it. 

To a reflecting and benevolent mind, the general picture 
which is afforded by travellers of the southern portion of Africa, 
cannot fail to be unattractive, at least, if not disgusting. The 
vices, and the deplorable destitution exhibited by the savage 
population, occupy one side of the canvas. he equally 
pitiable state of the enslaved children of the soil, condemned to 
perpetual toil and debasement, fills another. The character of 
the Dutch African despots, who oppress all they can draw 
within the range of their power, it 1s hardly less hateful to 
contemplate. Add to these the serious evil of an English aris- 
tocratic viceroy, wielding an entire and uncontrolled regulating 
power over the colonial ceconomy, placing his creatures in 
stations of great importance to the interests of the residents, 
and disregarding their feelings respecting measures which 
ought to be influenced by them; then the endless strife and 
consequent depravation of the human feelings, between the 
encroaching colonists and the dispossessed tribes—the liability 
of the settler to depredations, and even to loss of life from the 
Caffers—the frequent ravages of destructive seasons—the inju- 
ries done by long droughts, by the rust, and many other casual- 
ties incident to » bene regions—taking all these miseries together, 
we think a more repulsive total of circumstances, belonging to 
— place of abode, can scarcely be produced. 

e can only advert briefly to the Appendix of Mr. Thomp- 
son’s work, which comprises many entertaining papers and 
notices. The habits and customs of the Caffer people are here 
given at some length. Their language is treated of also; but 
we should think few persons are likely to feel interested in 
these specimens. 

There are some delightful stories concerning the African 
lions, from the pen of Mr. Pringle, among which captain 
Stockenstrom’s adventure, when the lions put his twenty-seven 
waggons to the rout in the night, and the rencounter of 
“ Hercules Heavystern” with a single lion of great force, take a 
foremost rank. Captain King’s account of the Zoolas, and the 
monster ‘‘ Chaka” (for such he truly deserves to be termed) 
together with some particulars respecting Lieut. Farewell’s 
settlement on the Zoola coast, at Port Natal, well deserve 
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reading. King Chaka is a very Napoleon in his way, having 
the same insatiable avidity for conquest as the European war- 
rior. Some few statistical documents, and a meteorological 
diary, are inserted at the end. 





Art. III].—1. Mr. Peel’s Bill for the Recovery of Small Debts. 

2. Mr. Hume’s Bill for the Better Prevention of Frivolous and Vers 
atious Arrests for Debt, on Mesne Process, and for facilitating 
the Recovery of Debts accruing on Deeds, Bonds, Bills of Ex- 
change, and Promissory Notes. 

3. Observations on the Law of Arrest for Debt. By an Attorney. 
1827. 


4. Observations on the Insolvent Act. By W. Jones, Esq., Marshal of 
the King’s Bench. 


r[HOUGH it would be difficult to point out a subject more 

important to a people than the laws which govern them, 
there is scarcely one on which the people of England are more 
profoundly ignorant. The temptation of convicting a poacher 


may occasicnally drive the country gentleman to the pages of 
Burn ; or the Protestant priesthood of Ireland may seek, in the 
law of tithes, consolation for the obloquy with which they are 
assailed ; but the mass of the people trouble themselves as little 
about the institutions under which they live—about the laws 
by which nearly every action of their lives is liable to be affected 
—as many of those laws, on the other hand, appear to concern 
themselves about the interests of the people. In other coun- 
tries, jurisprudence has been a subject of elementary education. 
In his Second Book, De Legibus, Cicero reminds Atticus, that 
when they were boys, they used to learn the Laws of the Twelve 
Tables by heart. Prenantigts of the Institutions of Solon were 
hung up in the city for public perusal, while a set of magistrates 
called Thesmothetz were appointed (among other offices) dis- 
tinctly to repeat them once a year; and the Code which has 
been recently propounded to Louisiana contains express pro- 
vision, “ that its enactments should not only be published, but 
taught in the schools, and publicly read on stated occasions.” 
In England, on the contrary, the volume of Law is never opened 
to popular instruction; and the books of Bluebeard were 
scarcely more effectually closed upon his wives, than are the 
books of English Law ae upon the youth of England. We 
do not know a single school, either private or public, in which 
even the Commentaries of Blackstone are put into the hands of 
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the student; and the two Universities, with a wisdom peculiar 
to themselves, instead of encouraging the study of domestic 
law, make their legal honours the reward of an historical know- 
ledge of institutions, which is no doubt a proper addition to the 
study of the philosophy of law, but ought not to be considered 
as an appropriate substitute for it. The want of early initiation 
into general politics is, in some degree, though very inade- 
uately, supplied by the study of Parliamentary debates ; but 
this organ of instruction is ill-adapted to convey even a partial 
knowledge of jurisprudence—a science equally extensive in its 
principles, and much more multifarious in its details. 

The absence of external aids to the acquirement of this impor- 
tant branch of knowledge has assuredly not been compensated 
by any singular attraction in the study itself. A jumble of 
heterogeneous principles; a tissue of useless perplexities, dis- 
cordant interpretations, and unmeaning refinements ; the know- 
ledge of a single branch pronounced by one of its own writers 
the labour of a life: can it be otherwise than that its pursuit 
should appal all but those who are urged to engage in it by the 
irresistible stimulus of gain? 

The mere labour, indeed, might not of itself be sufficient to 
deter the man of science from turning his attention to the study. 
In his search after truth, he recks little of the toil with which 
his progress is attended : but then it is by the expanding beauty 
of a clear and comprehensive system that he is drawn onward. 

The confusion of that legal labyrinth 


«In which, when once you are embrangl'd, 
The more you stir, the more you're tangl'd,” 


would suffice to turn him back in disgust. 

There is, indeed, a class of men to whom the reputation of 
learning is a sufficient motive for submission to the fatigue of 
acquirement. But the mere fame-hunter will naturally emplo 
himself on that object, which with the minimum of labour will 
produce to him the maximum of renown. Now, either because the 
merit of surmounting its difficulties can only be appreciated in 
the encounter, or from some other causes less honourable to the 
profession, the fact is notorious, that proficiency in the English 
law is held in no extraordinary general esteem. Much better 
fame may be obtained at a much cheaper rate. A man there- 
fore would be a bad economist of his time who set to work to 
study the law for the purpose of gaining a reputation. 

The Jurisprudence of England thus left to the fostering care 


of the lawyers, it would have been in opposition to every prin- 
ciple of science, and all the experience of history, if their 
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science had not shared the same fate to which the most impor- 
tant sciences have ever been exposed, while exclusively con- 
fined to a class which was able to promote their own profit by 
mystifying and corrupting them. Even Mr. De Lolme (no very 
violent enemy of corporations) attributes the perplexities of 
law in general to the contrivance of lawyers to make their 
assistance needful; and it is well known that surrebutters and 
rejoinders, sham ne and replications, have yet stood even the 
test of ridicule, Familiarity, moreover, always softens disgust ; 
and the habit of minute and subtle refinement, though it may 
be very prejudicial to the owners of property, and the petitioners 
for justice, is nevertheless a very agreeable exercise of skill to 
the lawyer. 

But there is in most human affairs a point of re-action. A 
nuisance may become so enormous, as to interest tle most 
phlegmatic in its abatement. The English law would seem to 

ave reached this point, and a spirit of investigation into its 
abuses has at length become prevalent throughout the country, 
which we hope will not subside until it has forced their reform. 

In this general inquiry, particular circumstances have just 
now conspired to give the law of Debtor and Creditor a degree 
of attention. The late act of the Solicitor General, Mr. Peel's 
meditated bill, and Mr. Hume’s attempted one, have all pro- 
duced much parliamentary discussion. Mr. Peel’s bill, at the 
least, is likely to nie still more; and Mr. Brougham’s 
recommendation of its consideration, among the numerous 
topics of his comprehensive speech, can scarcely fail to be 
complied with. Of all the provisions of that law, perhaps 
the power of personal constramt is the most important. We 
think we cannot, therefore, devote a portion of our pages to 
a better purpose than in furnishing the public mind with 
information and materials for reflection, on a subject of such 
consequence. 

Imprisonment of the person in satisfaction of a debt was 
probably introduced into Europe By the Egyptians, for a law 
originally made against it by Bocchoris, and afterwards 
renewed by Sesostris,* sufficiently establishes its previous ex- 
istence there. In Athens it was the habit, on contraction of 
a debt, to engage the person to the creditor on condition of 
seizure on default of payment; and the moment the condition 
was broken, the creditor was, without further ceremony, 
allowed to consign his miserable debtor to domestic slavery, 
or to sell him into foreign bondage. Nay, so reckless were 





* Montesquieu, Esprit De Lois, liv. xx. ce. 25. 
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the Athenians in the contraction of debt, or so heartless in 
their mode of compelling its liquidation, that their city had 
often to witness the inhuman spectacle of a parent dragging 
to the slave-market his own child, to pay by his sale the 
forfeit of past prodigality, or purchase-the means of renewed 
indulgences. The destitution into which this state of things 
had plunged a very large proportion of the Athenian commu- 
nity was one of the | poy = grounds of the disturbances 
which Solon was invited to settle; and the law, that “ ao man 
in future should take the body of his debtor in execution,” 
formed, perhaps, the most prominent feature in the institutions 
he bequeathed to Athens. 

The severity of the laws of Rome against Debtors are well 
known. “ After the judicial proof or confession of the debt,” 
says Gibbon, “thirty days of grace were allowed before a 
Roman was delivered into the power of his fellow-citizen. In 
this private prison, twelve ounces of rice were his daily food ; 
he might be bound with a chain of fifteen pounds weight, and 
his misery was thrice exposed in the market-place, to solicit the 
compassion of his friends and countrymen. At the expiration 
of sixty days, the debt was discharged by the loss of liberty 
or life; the insolvent debtor was either put to death, or sold in 
foreign slavery beyond the Tiber.” The Romans, however, on 
this subject, were only adopting the same blundering mode of 
legislation which is too often to be found in the history of our 
own enactments. The severity of the law first operated as its 
own antidote, and was afterwards the cause of its abrogation. 
Creditors had long shrunk from the infliction of its cruelties ; 
magistrates struggled against its application ; and the disturb- 
ances which were constantly arising out of it, drove the 
republic so frequently into a state of ferment and confusion, 
that the state was at length forced to its repeal. In the year of 
Rome 428, the law De Nexis passed, which, depriving creditors 
of the right of holding the persons of their debtors in chains, 
gave them, instead, the power of attaching their goods. Other 
laws, known under the name of Nova Tabula, were occasionally 
enacted for the relief of the debtor, by releasing him from his 
debts, on payment of a proportionate part of them, and the 
Julian law subsequently provided for his complete discharge, 
on the surrender, but only on the surrender, of his property. 
From some cause or other, however, the Julian law fell into 
disuse in the latter period of the Roman Republic, but it was 
subsequently revived by Justinian, and the Novels expressly 
forbad any farther detention of the debtor, after he had once 
availed himself of the “cessio bonorum” which they provided. 
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In the earlier periods of Rome, the injured party had only 
to meet his aggressor in the street, and he might instantly 
compel his answering for the grievance before the magistrate. 
He first addressed him by a technical expression, indicative of 
his request, as “ In jus te voco,” “in jus eamus,” &c., when 
the consent of the defendant was expressed by his offering the 
tip of his ear to be touched by the plaintiff; and, notwithstand- 
ing their severity in other respects, the courtesy of the Twelve 
Tables here enjoined the plaintiff's providing an open carriage 
for the conveyance of the aged, the sick, or the infirm. ‘ Dans 
la suite,” however says Terasson [Partie ii. par. 3], “ cette 
premiére ape de la procédure civile éprouva bien des change- 
ments. En effet longtems avant Justinien il n’etoit déja plus 
permis de faire venir en jugement son adversaire par une simple 
assignation verbale: il falloit que assignation fut libellée 
comme cela s’observe parmi nous, et l’on convenoit du jour 
auquel on devoit se-presenter devant le juge.” But it was a 
maxim of the Roman law, that the house of a citizen was 
his “ tutissimum refugium et receptaculum,” consequently no 
one could be forced thence into court; though if a party were 
suspected of keeping house fraudulently to elude an action, 
his prosecutor was, after certain preliminary stimmonses, put 
in possession of his goods. As society became more com- 
plicated, the trial did not always follow the appearance in such 
rapid succession, and a - then became necessary for the 
defendant’s appearance. Under the earlier law, this was termed, 
vades, or vadimonium: in the Institutes of Justinian, it was 
better known as the “ Judicatum sisti.” In default of bail, the 
defendant was detained in the custody of the plaintiff, or, per- 
haps, under the empire, committed to prison ; but neither the 
giving bail or confinement in default, could have operated as a 
very great hardship upon the defendant; for it appears, accordin 
to Cicero Muren. 12, Gell. vii. 1, that the trial usually too 
place on the third day after summons, though it was occasionally 
postponed by the preetor to a more distant period ; and it would 
appear from the Institutes of Justinian, lib. iv. t. 11. s. 2. that 
this personal security was afterwards occasionally dispensed with 
upon the verbal undertaking of the defendant to appear, some- 
times fortified by his oath, and sometimes resting only on his 
naked promise. The power of imprisoning asa mode of citation 
was, however, at all times exercised with extreme jealousy, and, 
indeed, Huber expressly states, * that both the reason and the 





* Rome is not the only country which has resorted to precautions 
against the fascinations of law suits. By the Gentoo Code of Laws 
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institution of arrest as in use at the period at which he was 
writing, were utterly unknown to the Roman law. The Ro- 
mans, indeed, appear to have been no encouragers of law suits. 
Arbitration under the term “ litem componere,” generally pre- 
ceded every suit, and the “ Juramentum calumnie,” of oath 
administered to both parties, that the suit was not prompted 
by the love of litigation, was as essential an introduction to 
the hearing of a cause, as the “ You shall well and truly try, 
&e. So help you God!—a shilling ”—is to the trial of an 
English action.* 

In the vast historical chasm, which follows the destruction 
of the Roman Empire, it is impossible to trace with any exact- 
ness, the custoins of the nations of Europe. One thing; how- 
ever, appears sufficiently certain, viz. that in all their earlier 
jurisprudence, imprisonment of the person, either as a security 
for appearatice, of in satisfaction of a debt, was utterly un- 
known. There is, indeed, a very early provision of the Salic 
Law ;+ by which the creditor could, on application to the graffia, 
or judge, have the person of his debtor put under a species of 
restraint at the latter’s own house. The creditor, having obtained 
the sanction of the judge, repaired with witnesses to the house 
of his debtor, and demanded to be paid. If he neglected to 
obey the summons, the creditor and his posse comitatus, without 
any further ceremony, proceeded to block up his windows ; and, 
if, preferring debt and darkness, to honesty and light, the debtor 
persisted in his obstinacy, an addition was made to the debt ; 
and the ceremony having been repeated at intervals for three 
successive times, the creditor was put in possession of his goods, 
and therewith satisfied his claim. It will be observed, however, | 
that it by no means appears compulsory on the debtor to have 
remained in his darkened house, and whether this custom were 
of any extent, of survived for any length of time, it is very 
certain, that in the thirteenth century, personal arrest had 





[Hindoo Institutes, by Halhed, c. i. sec. 5], the creditor is expressly 
enjoined to solicit the interference of the friends and relations of the 
debtor, before the prosecution of any ulterior proceedings. Goldsmith, 
in a paper in The Bee, alludes to an institution in Scotland under which 
individuals meditating the going to law with cach other were previously 
compelled to go before the reconciling judges called Peace-makers. 
England has its laws against maintenance and champerty: and, in the 
Canton Gazette of the 18th of October, 1822, is an ordinance of his 
Celestial Majesty, the Emperor of China ; which setting out the increasing 
frequency of appeals from the provinces, ‘ commands striet search to be 
made after all law-suit-exciting blackguards who fatten on feuds themselves 
have enkindled, and, when found, to punish them severely.’ 

* Lib. ii. tit. 4; De Arrestis. 

+ Capitularia Regum Francoram, tom. i. 316. Anno Christi, ree 
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become a positive violation of the spirit of the French law. 
Matthew Paris, speaking of an arrest, which in the year 1242, 
had been made of some English merchants, by the French king, 
says ‘ Rex Francorum, Morcatotum Anglie corpora cuth suis 
bonis per reghum negotiantium, secus quam decuit, capi feraliter 
imperavit, ledens enormiter in hoc facto antiquam Gallia digni- 
tatem,” and it was one of the Ordonnances des Rois, t. iii. p. 17, 
“ that, if any person was arrested upon any pretext, but his 
having been guilty of a capital crime, it was lawful to rescue 
him out of the hands of the officer.” Even when the arrest in 
execution had, at a subsequent period, found a partial adoption 
in France, the customs of particular places affixed restrictions 
upon the mode of its exercise; and by the Coutumes de Ver- 
mandois d’Hericourt, p. 663, it was only permitted “ lorsque le 
debiteur condamnez ne satisfont dans les quatre mois aprés la 
condamnation.” But nations must have advanced to some 
degree of civilization, before the introduction of credit can give 
oceasion for securities against its risks. While the interchange 
between the hunter and the fisherman of the fruits of their toils, 
of the warrior with the warrior of the result of their plunder, were 
nothing more than simultaneous transfers from hand to hand, 
there were no debts incurred, and consequently no provision 
necessary for their liquidation. Until Europe, therefore, had 
émetged in some considerable degree from its pristine barbarism, 
the inconvenience was little felt, that while its institutions pro- 
scribed all petsonal confinement, they had left no other remedy 
for the security of the creditor. But when commerce had made 
some little progress on the continent, and men began to form 
themselves into communities for the more effectual combination 
against feudal aggression, the necessity had already arisen, 
and the charters of community first introduced the provision of 
making deposits of property on the contraction of a debt, which 
wete either restored on its discharge or forfeited in default. * 
Nay, so jealous were these charters of the security of those who 
were to live under their privileges, that some of them rendered 
it compulsory upon every person who was admitted a member, 
to buy or build a house, or purchase lands within its precincts, 
or at least to bring into the town a considerable portion of his 
moveables, “ per que justiciari possit si quid fort? in eum 
quereles evenerit.+ The provisions of these charters were 
necessarily very dissimilar, and in the case of deposit, it was 
always in the power of the parties to vary the terms in which 
it was held ; but it appears { to have been the custom in some 
* D’Ach.9, 185, 11, 377. 4+ D’Ach. \\, 326. 
} Capitularia Regum Francorum, tom. i. lib. 7, art. 299, 
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places, that a creditor holding a pledge in the absence of specific 
stipulation was to summon his debtor three times to pay his 
debt, and take back the pledge; and, if after three admoni- 
tions he failed to comply, the creditor was then to have full 
power of distraining it, a process in the exercise of which he 
was of course in some shape or other enabled to make the 
deposit available to the satisfaction of his claim. Thus the 
deposit became the primary security to the crediter—the first 
fund to which he resorted for payment ; and in conformity with 
this principle it seems, that even the laws of Denmark, under 
the reign of Christian III, restricted the holder of a pledge 
- from any other attachment against either the property or the 
person of the debtor. ‘ Qui in causa de qua convenitur,” 
says the Danish law, “ idoneam cautionem incontinenti obtu- 
lerit reali aut personali arresto obnoxius non est.* In theabsence 
of any pledge, and the event of the debtor’s becoming insolvent 
or yor Ere g the creditor was, by the authority of some of the 
charters, authorised to seize the effects of his debtor with a 
strong hand, and by his private authority; and a royal procla- 
mation,} at one time permitted the citizens of Paris to seize 
the effects of a debtor in satisfaction of a debt “ ubicumque et 

uocumque modo poterint.” This was, however, in the year 
1351, abolished by an ordonnance which enacted, that thence- 
forth no seisure should be made without a warrant from a 
magistrate, and under his inspection. But as the operations of 
commerce became more extensive, a practice, in its origin intended 
to give them security, was in the sequel only productive of 
inconvenient restriction: while the accumulating wealth of the 
merchant began to afford an adequate security for the punc- 
tuality of his payments, men discovered that to deposit a pawn 
on the contraction of every engagement adequate to the value 
of its subject, was only to lock up a moiety of capital in inac- 
tion. A sense of mutual inconvenience necessarily begat 
mutual relaxation, and the habit of pledging must consequeutly 
have fallen into gradual disuse, though the precise period 
of its discontinuance we have no means of ascertaining. 

A fresh remedy was, however, springing up for the creditor, 
introduced in the nations which adopted it, from the example 
of the canon law, and made necessary by a principle of their 
own jurisprudence. Whether a remnant of the law of the Visi- 
goths, that “ merchants who came from beyond sea should be 
judged in their differences by the laws and the judges of their 





* Reg. Christ. Quint. Jus Danicum, by Mighorst, lib. i. ¢. 21. 
+ Ordonnances Des Rois, t. i, p. 16. 
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own nation,” * or adopted in conformity to a similar provision 
of the civil law, the continental nations had early recognized 
the maxim that jurisdiction follows the domicile of the defend- 
ant. But if the inconvenience of prosecuting suits in foreign 
courts would even in the present day be enormous, how insuf- 
ferable must it have been at a period but a little posterior to 
that in which an abbot of Burgundy could decline the invita- 
tion of count Bouchard to assist in the foundation of a mo- 
nastery in the neighbourhood of Paris, “ because it would be 
extremely fatiguing to him to go along with him in a strange 
and unknown region,” and the entertainment of: travellers, in- 
stead of devolving upon the keepers of inns, was cast upon 
private individuals, and provided for by penal statutes. To ob- 
viate an inconvenience of such niagnitude, a practice, therefore, 
began to be introduced, of piting an arrest upon the goods of 
a Rentemes in order to furce him to plead in the requisite 
jurisdiction ; and in the duchy of Normandy this seems to have 
been coeval with the custom of pawning, and permitted only 
as substitutionary.-for it.+ So slowly, however, do nations 
emerge from barbarism, that it was in its origin only the special 
privilege of particular cities, among which the Coutumier de 
Normandie euumerates Rouen, Louiers et Pont de Larche. 

A precedent thus established to meet the exigency of a par- 
ticular ce.se received by degrees a more extended adoption, and 
attachient of the property of an aggressor, in order at once to 
enforce his attendance, and be the subject of execution, came 
intd very general use among the greater part of the continental 
dations. Known in France by the name of the Brief of Distress, 
it was addressed to the judge of the district within which the 
defendant resided, authorising an entry into his house and 
seizure of a quantity of furniture about equal to the debt, and. 
contained the appointment of a day either to disprove the debt 
or reclaim the property. If, at the expiration of forty days, the 
defendant denied the claim, the necessary proof was instantly 
given, or the action fell to the ground. Proof once obtained, 
sentence followed, which concemned the debtor to payment at 
the end of fifteen days. After this respite, if the debt were not 
paid, the goods were sold, and the creditor paid out of their 
produce, or a sufficient part was delivered over to him in satis- 
faction of his debt.{ Notwithstanding, however, the ordinance 
which prohibited private seizure, it appears from Houard,§ that 





* Montesquieu, Esprit de Lois, liv. xxi. c. 18. 

+ Le Grand Coutumier de Normandie le Stille de Proceder, fol. 82. 
t Anciennes Lois de France, par Houard, tom. i, p. 290. 

§ Jbid. p. 501. 
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in trifling matters, as “ quand s’agissoit d’une somme moindre 
que quarante sols,” the creditor might still avail himself of the 
ower of distress without the judiciai sanction of a brief. From 
, wands not only the institution, but the very term, had, pre- 
viously to the fifteenth century, been introduced into Scotland, 
where in its arrestment of a stranger’s effects, “jurisdictionis fun- 
dande causa”® the institution survives at the present day, under 
the name of a distringas. A similar institution early formed an 
appendage to the English Writ of Original. Formerly, the only 
rocess which the law of England allowed to the creditor, the 
Writ of Original, was nothing more than a mere summons to the 
defendant, and contained within itself so little of compulsory 
provision for obedience, that not only could the defendant, on 
casting an essoign, that is, sending his servant with an excuse, 
have his appearance to the action postponed to his own con- 
venience, but he might, by never making any appearance at 
all, arrest all further progress in the suit. Distress upon the 
property, in order to force an appearance, was accordingly 
resorted to in the event of default, and the continuing obstinacy 
of the defendant exposed him to renewed processes of distress 
until either an equivalent had been realized to the demand of 
the claimant, or under what was termed distress infinite, the 
whole of the property had been seized. The older lawyers 
of England were, however, more careful of frivolous prosecu- 
tions than their modern brethren. An institution of Alfred 
had provided against the prosecution of any civil action 
without the plamtiff’s previous production of two pledges 
for the purpose of satisfying the court that he had a real 
cause of action, and was not of a litigious and quarrelsome 
temper. This only paved the way for further refinement. 
Regular amerciaments were fixed upon these parties (subse- 
uently termed pledges to prosecute), in the event of the plain- 
tiff’s failure in his suit; and if the pledges were unable to 
answer the amerciament, the sheriff was rendered liable to the 
king for their insufficiency. Messrs. John Doe and Richard 
Roe became gradually, however, substituted for the more 
substantia! pledges of the olden time ; and were the law against 
the sheriffs to Be now enforced to its letter, we suspect they 
would have some little difficulty in exacting the amerciament 
from two such mercurial gentlemen, one or the other of whom 
is declared, in every latitat which issues out of the court, to be 
running up and down the country, and secreting himself. 
The process by distress having thus become generally 





* Erskine’s Jnstit, 18, 
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established, a further security was devised for the creditor in 
the power of attaching the person of hisdebtor. In England, the 
lords of the soil, in the absconding of their bailiffs, without 
leaving behind any property on which to distrain, were the first 
to discover an insufficiency in the remedy by distress. But 
aristoeratical grievances seldom long survive the discovery, and 
in the 52nd year of the reign of Henry III, a statute was 
assed, called, from the place of assemblage, the Statute of 
arlbridge, which eunoted “ that if bailiffs which ought to 
make account to their lords do withdraw themselves, and leave 
no lands or tenements whereby they may be distrained, then 
they shall be attached by their bodies.” The merchants were 
not slow to profit by the hint, and in the eleventh year of the 
reign of Edward I, they procured the passing of the statute of 
Acton Burnell, which, empowering the merchant to bring his 
debtor before a magistrate to get his debt acknowledged, and 
a day appointed for its liquidation, gave him, in the event of 
failure at the appointed time and insufficiency of the process 
against the property of his debtor, the power of taking his body 
in execution. In the 13th year of the same reign another act 
was passed in favour of the barons, which enacted “ that when 
masters have assigned auditors to take their accounts, and their 
servants, bailiffs, and receivers, are proved in arrear, their bodies 
shall be arrested, and, by the testimony of their auditors, be 
sent or delivered to the next gaol, to be kept by the sheriff in 
trons; until satisfaction of the arrears ;” and a statute passed in 
the 25th year of the reign of Edward III enacted that such 
process should be made im a writ of debt as was used in a 
writ of aceount. The legislature, however, was only extending 
by positive enactments what the expounders of the law were 
at the same time, by indirect measures, accomplishing. 
All actions of debt, as matters of a civil nature, were an- 
ciently in. the exclusive cognizance of the Court of Com- 
mon Pleas, thé jurisdiction of the King’s Bench being re- 
strained to trespasses, conspiracies, and such other causes as 
were considered to savour of a criminal nature. But as the 
latter court began to increase in celebrity, men became desirous 
of having their civil causes submitted to its decision, and such 
wholesale dealers in fiction are English lawyers, that they were 
not slow in contriving the means. A party once in the custody 
of the marshal of the King’s Bench being considered amenable 
pvery charge that could be broaght against him, it was only 
— to get him there, and the thing was done. But this 
wak easily accomplished by filing a bill against the party for an 
ideal trespass; as the result of which, he was supposed to 
E 2 
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be consigned to the requisite custody ; and the lawyers having 
thus ingeniously conjured him into it, thenceforth coolly 
continued their proceedings as if he were in reality there. 
In acquiring, then, the cognizance of the Court of King’s 
Bench for matters of a civil nature, the appropriation of its 
power of imprisonment followed as a natural consequence... 
At first, disobedience as well to the original writ as to 
the ulterior summons given by the sheriff in the writ of 
pone on an attachment taust have preceded tl: exercise of 
arrest, but these preliminary precautions subsequently fell 
into disuse. In Scotland it was about the fifteenth century 
that the same power of arrest first began to be established ; 
and in that country its origin may be traced either to indirect 
modes of proceeding, as for rebellion against the com- 
mands of the church or king, or to the precedent set in the 
recovery of merchant debts.* But the precedent established 
in Scotland for merchant debts, not only there, but in all the 
other nations of Europe which recognized the principle of 
domicile forming the basis of jurisdiction, originated in the 
necessity of a further expedient than attachment of property, in 
order to remedy its mischief. As comntercial transactions 


assumed a more extended character, the ye sustained by 
the 


the English barons in the absconding of their debtors “ without 
leaving behind them any property on which to distrain” began 
to be felt by the merchants of foreign marts in their dealings 
with those who came from distant countries to frequent them. 
The necessity of the case accordingly gave birth to the deten- 
tion of the person, and a practice thus originally conceded as 
the special indulgence of privileged cities,+ and restricted to a 
specific emergency, became gradually extended both in the 
parties to its ees and the objects of its application, until 
about the middle of the seventeenth century, . was generally 
tolerated in all the continental nations. Te *ne operation of 
this one cause all the civilians seem to ascribe their pro- 
visions for arrest. ‘ Frustra simus,” says Bynkershoek [tom. 
ii. p- 148], “ nisi id jus derivemus ex sola ratione subjectionis 
ut inde quoque derivanda est omnis origo arrestorum quibus 
hodie tam prolixe utimur.” Though thus admitted, however, 
as an established principle of jurisprudence, its exercise was, 
throughout the continental nations, always regarded with the 
utmost jealousy. Wood declares its application in civil causes 
to have been restricted to cases in which either the party was 
suspected of flight or the previous admonitory citation had 





* Bell’s Commentaries on the Laws of Scotland, vol. i. p. 4. 
+ Coutumes de Vermandois, tit. xxi. art. cclxxx. 
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roved ineffectual to compel an appearance; and the laws of 

erona, enjoining a preliminary process for obtaining in the 
property of the debtor a pledge or security for his = the 
events of a suit, expressly forbad all imprisonment of the 
person until this had proved ineffectual. The modern juris- 
prudence of both France and Scotland have still further re- 
stricted its exercise. Under a system like that which is estab- 
lished in the former, where the number of its tribunals, joined 
to the constancy of their sittings, may be said, in strict reality, 
to “ bring justice home to every man’s door,” there is little oc- 
casion for throwing a man into jail, in order to secure his 
appearance to a suit, and the code has accordingly expressly 
forbidden all preliminary detention of the person—‘ Aucune 
contrainte par corps ne pourra étre mise a execution qu’un jour 
apres la signification avec commandement du jugement qui la 
prononce.”* And again,+ “ La contrainte par corps dans les 
cas méme ov elle est autorisée par loi, ne peut étre appliquée 
qu’en vertu d’un jugemeat.” The “ signification” is a formal 
announcement of the judgment, and is directed to be made 
either by an officer of the court or by the president of the 
Tribunal de Premiére Instance, in which the debtor may chance 
to reside. With certain insignificant exceptions relating to 
residents on the border, and inhabitants of boroughs royal, all 
process of preliminary coercion has long been restricted in 
Scotland to the warrant De Meditatione Fuge, which is conceded 
in prevention of the suspected flight of a debtor. “ If he is 
not,” says Mr. Bell, { “ meditating removal from the country, No 
CIRCUMSTANCE WHATEVER can entitle the creditor to insist on 
bail, for the purpose of his actual appearance.” But even this 
can be only obtained by the creditor’s swearing to the truth of 
his debt, and to “ his belief of the debtor’s intention to escape 
from the country, and on justifying this belief in presence of 
his debtor, by statement of the grounds of his suspicion, and by 
an examination of the debtor himself.” In its “ Diligences 
against the person,” indeed the Scotch law recognizes a process 
by which the persons of all debtors promiscuously are rendered 
liable to seizure in execution ; but this, instead of being, as it is 
in England, summary in its exercise, issues only after the 
interposition of other proceedings. The registration of a debt, 
like the entry up in England of judgment on a warrant of 
attorney, places the debt on the same footing as if a decree had 





* Code de Procédure Civile, liv. v. tit. 15. 
+ Code Napoleon, art. 2,067. 
} Commentaries on the Law of Scotland, yol. i. p. 293. 
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been solemnly pronounced of its existence;* and, as written 
admissions of a debt, in all bonds, bills of exchange, and 
promissory notes, the law of Scotland implies a decree of — 
tration. But in order to enforce a demand constituted (either 
by formal decree or registration, actual or implied) what 
Scotch lawyers term a debt, the creditors have to sue out a 
process known by the appellation of Letters of Horning, which is 
a mandatory citation to the debtor to pay or perform his obli- 
gation within a day certain; and, until after disobedience to 
this citation, the writ of caption is never permitted to issue.+ 
Nor has this jealousy of personal constraint been confined to 
the nations of Europe. Our readers may be surprised to learn 
that even the Gentvo codet has guarded, by the severest 
penalties, against the imprisonment of the person for debt. It 
is true that men of the lowest castes, coolies, and handicraftsmen, 
are thought too degraded to be worth the protection of the law. 
But while in the true spirit of aristocratical legislation, which 
conceived that particularly polite article of their code “ that if 
aman lend money to a magistrate, to his own master, or toa 
Bramin, he shall not be rude or uncivil in procuring payment,” 
the Bramins have left the more mean of their castes to their 
fates, it is not until after a very long prel:minary process that 
the creditor is, in ordinary cases, allowed to take possession of 
the person of his debtor. “ If a creditor,” says Halhed, “on 
the day appointed, demand his money of his debtor, who re- 
fuses to discharge the debt, first, he shall speak to the friends 
and relations of the debtor, and procure them to demand 
payment ; next he shall go in person and importune for his 
money, and stay some time at the debtor's house, but without 
eating and drinking ; if these means fail, he shall carry the 
debtor home with him, and, having seated him before men of 
character and reputation, shall then detain him. This failing, 
he is, by feigned pretences, to get hold of his goods; or, if any 
pledge is deposited, he is to carry the same before a magistrate, 
who shall sell it for the debt. If he cannot, by evasive means, 
distrain the goods, he shall confine the debtor's wife, children, 
cattle, buffaloes, horses, and also his pots, pans, clothes, mats, 
and furniture, and seating himself at his debtor’s door, shall 
then receive his money; and if these methods prove unsuc- 
cessful, he shall seize and bind the debtor’s person, and procure 
by forcible means a discharge of the debt.” 


* Erskine’s /nstitutes, 173. 
+ Bell’s Commentaries, vol. i. p. 8 
} /nstitutions of Menu by Halhed, chap. i. sec. 5. 
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But while in other countries personal restraint was only thus 
tolerated as a remedy against the failure of other process, not 
only did the law of England require no such preliminary pro- 
ceedings to its exercise, but in discontinuing its ancient habit 
of requiring on the part of the plaintiff pledges to prosecute, it 
abandoned all security for the justness of a demand ; and even 
down to the first year of the reign of George I, a party might, 
at the caprice of a solitary creditor, be immured withia the walls 
of a jail, “ for any sum of money, however trifling, or to any 
amount, however considerable ;” and that too, without even the 
caution of an oath of the existence of the debt, and with no 
other solemnity than the payment of the fees incidental to the 
issuing of e process.* The 12 Geo. I, chap. 29, first enjoined 
an affidavit before the warrant of arrest could be obtained, and, 
restriciing the application of that warrant to cases in which the 
cause of action amounted in the superior courts, to 10/. and 
upwards, and in the inferior, to 40s. and upwards, substituted ser- 
viceable process only, for all sums below those amounts. That 
statute being only temporary in its operation, a subsequent act 
was passed. to give it perpetuity. Other enactments affixed the 
same restrictions upon the proceedings of inferior courts, as were 
by the former part of that act enjoined for the superior, and the 51 
Geo. ITI, chap. 124, extended the restriction to 15/., with an ex- 
ception in favour of bills of exchange and promissory notes, which 
were still left under the operation of the former statute. The 
natural expiration of the latter act, during the last session of 
parliament, gave birth to the bill of the Solicitor-general, for 
further prevention of arrest on mesne process, and 20/. is by 
that act now fixed as the minimum for which the power of 
arrest can be exercised. With the solitary exception however of 
taking away the application of the expensive process by special 
original, to all sums under that amount, it has added no other 
restrictions, and with one or two insignificant alterations, this 
bill has in all other respects, left the law precisely where it 
found it. 

But it is not only in respect to original seizure that imprison- 
ment of men’s bodies for debt in England has been what the 
merchant Malynes long ago pronounced it, “a greater hardshi 
than is to be found in any other Christian or Heathen covntry.” 
In borrowing from the canon law its cessto bonorum, the nations 
of the continent early provided a mode by which the insolvent 
debtor could at once command his release from confinement, and 
the creditors the surrender of his property, in satisfaction of their 





* Tidd’s Practice, c. viii. p. 106. 
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claims. In France this salutary provision was incorporated into 
its jurisprudence by the Etablissement de St. Louis. Wood 
recognizes its existence as a formal part of the law, not only in 
France, but throughout Germany and Spain, and he tells us of 
a provision which once formed part of the civil law, by which a 
bankrupt could, even without the surrender of his property, on 
making oath of his inability to meet the demands of his credi- 
tors, obtain a formal licence for continuing his trading. A 
matter of great solemnity, the Cession, was, according to the 
civil law, to be effected in a court of justice; and the descrip- 
tion given of it by Malynes in his “ Lex Mercatoria,” written 
about the middle of the 17th century, as it was then exercised 
throughout Germany, France, Italy, Spain, and the Low Coun- 
tries, is sufficiently curious to merit insertion. ‘“ The party 
cometh before the ‘Town House, and standeth upon a stone, in 
the view of all the people, and unloosening his girdle, desires 
them, and all the world, to take notice, that he hath nothing 
left to pay his creditors, and so renounceth all what may be 
found to be his, or to what any manner of ways he might pre- 
tend. And in token whereof, he may not wear his girdle any 
more, nor be employed in any busiress as a living man. But 
afterwards by composition with his creditors, he may be re- 
stored by a declaration, to be made by some officer on the said 
stone, and then he is permitted to wear his girdle again.” At 
Lyons, the debtor was forced to wear a green hat as 
the badge of his disgrace; and in Russia, a blow upon 
the leg inflicted so as to cause a violent pain, formed at 
once his punishment, and the process of his discharge. In 
this respect, however, instead of benefitting by the example 
of other countries, the jurisprudence of England has only 


borne that remarkable resemblance to Chinese legislation, 
which in other matters it is occasionally fond of displaying. 
Alike possessed of a state specific for the cure of all dis- 
orders, the bastinado is the specific of China, and in the 
infliction of blows on the body of a debtor, the Chinese a, 


lators fancy they have discovered a very efficient method of 
paying the creditor. Adjusted with much care, their code 
contains a graduated scale, fixing according to the amount of 
deficiency, and the duration of default, the proportions in 
which it is to be administered ; and thus, for instance, default 
to the amount of 5 leang or upwards, for the space of three 
months, is visited with ten blows, with an increase up to forty, 
at the rate of one degree for every additional month.* But 





* Ta Tsing Leu Lec, by sir G. Stanton, b. vi. sec. 149, tit. Usury. 
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what the bastinado is to China, imprisonment is to England, 
and while this was the corrective for all other offences—political, 
commercial, or theological—it ought not to be matter of sur- 
prise that keeping a debtor shut up in a jail, should nearly all 
this time have been presenting itself to our legislators as the 
most obvious possible method for paying his debts. A statute 
of Ann, which passed in the year 1705, at the same time that 
it pronounced the punishment of death! for a bankrupt’s making 
default in his personal surrender to his commissioners, or con- 
cealing his property,* had, indeed, in the case of traders, 

rovided a mode of discharge, while occasional acts of grace, 
ea a blundering system -of legislation, released the debtor at 
once from confinement and his debts. But while the one 
was exclusive in its operation, the other was arbitrary in its 
existence ; and so bigotted were our legislators to their heredi- 
tary panacea, that it was not until the year 1759 that a statute 
of George II which, originating in the House of Lords, was 
called the Lords’ Act, first provided a formal means of escape 
from that savage maxim of the common law, that a debtor once 
taken in execution, was to be kept in salvd et arctéi custodia 
until the satisfaction of his debt. That statute enacted, that 
debtors confined in execution for any sum of money not ex- 
ceeding 100/. should be discharged on delivering up their pro- 
perty to their creditors. Subsequent acts extended the amount, 
first to 200/., and afterwards to 300/., and the late Insolvent 
act has now removed all limit as to amount. It forbids, however, 
the debtor even to file his petition for its benefit until the expi- 
ration of a fortnight from the period of committal; and, as six 
weeks is the very minimum in which the discharge can be got 
through, a party cannot at the lowest calculation, extricate 
himself from confinement, except by private compromise with his 
detaining creditor, in a shorter period than two months, notwith- 
standing that on the very day of his committal he may be ready 
to execute the necessary surrender of his property. But while 
neither this nor any other provision of the law (except the 
statutes of ——- which are restricted in their operation 
to a particular class) has rendered the cession of his property 
imperative on the debtor, a very large portion of wealth is 
exempted from all liability to attachment. Neither bank nor 


* A comparison between the enactments of this statute, and the reception — 
bestowed upon sir Samuel Romilly’s act, for extending to simple contract 
debts, that liability to which specialties alone then exposed land, is a 
pretty strong proof of the influence of interest in the xo sc yo of this 
country. The legislators of Ann subjected dishonest bankrupt traders to 


the punishment of death. The legislators of Geo. III countenanced the 
dishonesty of landholders. 
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promissory notes, bills of Exchange, stock in the public funds, 
copyhold property, or mortgaged land, are liable to be taken 
in execution by any legal process whatever; and though land, 
of which the owner is seized in fee simple, is liable both in his 
own hands, and those of his representatives, to debts, which, 
being either recorded in a court of law, or under the sealed 
acknowledgment of the debtor, are technically cailed special- 
ties, a measure of sir Samuel Romilly for extending the same 
liabilities to debts resting only in simple contract, was by our 
virtuous legislators scouted with disdain. Under the name 
of equitable assets, property, indeed, of whatever description, 
may, by means of certain proceedings of the Court of Chancery, 
be rendered available to the satisfaction of the creditor; but 
beside that, the court is universally looked upon as “ the 
valley of the shadow of death ;” the atfairs of the debtor must 
in some shape or other have formed the subject of a suit, in 
order to warrant its interference; and such is the protraction of 
all its proceedings, that were a creditor to attempt to avail 
himself of its remedies, before he could succeed in receiving 
payment of his debt, the very remembrance of its existence 
might perhaps have been effaced from his mind. Even the 
processes which the law allows at all against the property, the 
writs of elegit, fieri facias, and extent, are for the most part 
miserably defective. The last lies only in special cases, and 
the writ of e/egit, which is the process against land, authorizes 
only a sequestration of a moiety of the mtermediate rents and 
profits, until the ultimate satisfaction of the debt. The opera- 
tion of the Peri facies is confined to the personal property of the 
defendant; and its inadequacy as a remedy to the creditor is 
increased by the legal prohibition of breaking open the debtor’s 
house, in execution of the writ. A debtor, therefore, who has 
effected a sufficient barricado of his premises, may set his credi- 
tor and his execution at defiance, while the creditor is left to 
console himself for the loss of his property, in that imperishable 
maxim of the British constitution, that “ every Englishman’s 
house is his castle.’’ 

In thus contrasting the English law of imprisonment for debt 
with that of other countries while we have shown how utterly it 
has disregarded the grand principle of rendering the propert 
of the debtor available to the payment of his debts, we think 
our readers cannot fail to have Sao struck with the distinction 
exhibited in its lavish exercise of personal restraint. Our 
legislators, with a grace which sits peculiarly well on a class 
exempted from its grievances, seemed in their late refusal to Mr. 
Hume, of a committee of inquiry on the subject, to consider 
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this distinction too insignificant for their notice. To us, how- 
ever, who are steadily opposed to all unnecessary contrivances 
for augmenting human misery, a power which “ exposing the 
liberty of one man to the passions of another,” involves the 
capricious infliction of suffering to a prodigious amount, ap- 
pears too formidable to be passed over without an examination 
of its expediency, and to that examination we accordingly pass 
on. We must previously, however, remark, that in order to 
understand the course of reasoning which it involves, it is 
essential our readers should clearly recognize in their own minds 
the distinction between debt, as it is the mere acceptance of a 
credit reposed by one man in another, and the fraud by which 
that credit may be unjustifiably obtained. 

Now we apprehend that imprisonment for debt must be resolved 
into one of three elements—Punishment, Safe Custody, or Co- 
ercion. 

In every application of punishment it must be kept steadily 
in view, that prevention is its only legitimate object. Debt, 
then, must have existence either in inability or fraud ; and that 
either in contraction, continuance, or the combination of both. 
Inability is produced by uncontrollable circumstances, or it is 
the result of imprudence. In the former case it is incapable of 


anticipation: But punishment can have no restraining eftect 
upon that which cannot be foreseen. Its infliction, then, in that 
case, would be a mere gratuitous waste of suffering. Impru- 
dence, it is true, may by excess become fraud, and it is difficult 
to fix the — where imprudence terminates, and fraud com- 


mences. The circumstances of each case, however, can either 
supply the proof requisite for its determination, or the case 
itself must be considered one of sheer imprudence. Foreknow- 
ledge of the consequences of imprudence is certainly its best 
corrective, and the more hurtful the consequences, the more is 
that foreknowledge likely to operate. We believe, however, that 
few of our readers would contend that prisons ought to be esta- 
blished for the mere purpose of inculcating lessons of prudence. 
The cure would be more irksome than the malady ; and should 
imprudence ever become a penal crime in the law of England, 
and imprisonment its punishment, the whole area of the country 
would be wanted fora dungeon. We might then, indeed, have 
plenty of ‘ thieves to catch thieves.” The only difficulty 
would be, to find a sufficient number of individuals at large, to 
constitute a court for the trial of the offence. On the sub- 
ject of fraud, Mr. Mill lays it down in his admirable article on 
Prison Discipline, p. 5, “ If fraud were committed in contract- 
ing the debt; or if the property of others, obtained by loan, 
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had been dishonestly spent, or dishonestly risked, such fraud or 
dishonesty being crimes, not a debt, might justly subject a 
man to imprisonment, or any other sort of due punishment.” It 
is hardly necessary in us to express our entire acquiescence in 
this opinion ; but, if we might presume to add any thing to it, 
we would include the fraudulent withholding of property among 
the objects of punishment. But in order to give to punishment 
a restraining effect upon the commission of an offence, it should 
be made the penalty of that offence, and not be suffered to be 
inflicted indiscriminately, whether the offence had existence or 
not. Under the present system, however, the dishonest debtor 
is no more exposed to imprisonment than the honest one, and 
with both imprisonment is nothing else than a remedial 
process for the recovery of debt. To suppose it then a 
warning example against the perpetration of fraud is no 
less an absurdity than to imagine that a man will be 
debarred from smuggling by being put into the stocks 
for bigamy. Whether, in cases of fraud, the Insolvent 
Court be the proper tribunal of punishment, or the imprison- 
ment now administered under it, its best possible species, are 
problems we shall not now pause to solve. We cannot help 
observing, however, that the purposes of punishment are very 
little attended to in the present constitution of that court. It is 
not until the debtor applies for relief under its provisions, that the 
court acquires any jurisdiction to punish the fraud. Punishment 
is a mere incident to insolvency. Up to the period at which the 
court acquires its jurisdiction, the criminal charge against the 
debtor has no existence. To make punishment, then, a pretext 
for the — system of imprisonment, is to induce the ano- 
maly of punishment without an offence, a remedy without a 
mischief—an effect without a cause. In the language of 
Mr. Burke, “ Every idea of judicial order is subverted by this 
proceeding. Ifthe insolvency be no crime, why is it punished 
with arbitrary imprisonment? If it be a crime, why is it 
delivered into private hands to pardon without discretion, or to 
punish without mercy, and without measure.” 

In considering the necessity of imprisonment for the purpose 
of safe custody, we must again distinguish the objects of deten- 
tion. When the object is submission to a judicial trial of any 
species whatever, upon a charge of fraud, the same security 
for appearance is necessary, as would be demanded for the trial 
of any other description of crime. But it so happens, that 
under the English law the charge is never instituted until by 
application for relief under the insolvent act, the criminal 
invokes his own punishment. The party by whom he is arrested 
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is frequently even ignorant of the existence of fraud. To 
detain a man, then, upon the double speculation of guilt and 
accusation, would, indeed, be the perfection of security, but it 
would be a perfection which woul not leave an individual in 
the kingdom exempt from liability to perpetual incarceration. 
We do indeed remember a French farce, “ Le Peintre Frangais 
a Londres,” in which this principle of security is even extended 
to the locking up of debtors upon much the same principle as 
that on which we lock up lunatics, namely, to keep them out 
of mischief.. Maurice, an unfortunate painter, having been 
tempted to a gambling house as a means of replenishing his 
fortune, is threatened by his creditor with arrest. Maurice 
asks him whether he would really do so cruel a thing ; to which 
Durocher very coolly replies, ‘Oui, mon ami, pour votre bien. 
Vous étes trop dissipé dans le monde; vous jouez et vous ne 
peignez pas; li bas vous peindrez et vous ne jouerez pas: le 
jeu ne vaut rien pour un peintre.” The specific of Durocher is 
certainly very effective; but in these days of Crockfordism, it 
is not likely that it would be particularly popular among our 
legislators. For civil purposes the objects of safe custody can 
be only two-fold security, for appearance to an action, and 
against the suspected flight of the debtor. The necessity of 
the former originates in a mere fiction of the lawyers, and, like 
most of their technical principles, is founded in absurdity ; for 
it will be obvious to any man whose mind is not warped by 
the narrow sophistries of the law, that if a defendant, after the 
expiration of adequate notice, do not choose to defend an action 
which has been instituted against him, the plaintiff ought to 
have the power of meetin on the default. In actions 
commencing by service of process, even the lawyers 
themselves have admitted the precedent. An intention of 
flight is always a sufficient indication of dishonesty, and the 
absconding of the debtor has generally a tendency to preju- 
dice, if not to defeat, the rights of the creditor. Where, then, 
there is no property on which to lay an adequate embargo, 
imprisonment is in this case the only remaining remedy, and 
should be resorted to accordingly. It is obvious, however, 
that this is a special ground for its application, and demands 
preliminary investigation and proof. Against the contingency 
of flight, the civil law contained express provision, and, in- 
deed, in the writ of ne exeat regno, the court of Chancery has 
given it adoption. The writ of ne exeat does not, however, 
extend to cases of debt, and it is too expensive a process for 
ordinary purposes. We should, therefore, pao some new 
provision for the emergency, and perhaps the Scotch warrant, De 
Meditatione Fuge, to which we have previously alluded, is the 
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best model we could copy. It is obvious, that the necessity of 
the case requires the utmost possible combination of facility and 
expedition. For this purpose, presumptive proof might be sub- 
stituted for demonstration ; but care should be taken so to fetter 
the process with securities, as to prevent its perversion from its 
original object. We cannot dismiss this part of the subject, 
however, without throwing out the suggestion, that it would be 
well, if from the safe custody of the person, our legislators 
would turn their attention a little more to safe custody of 
the property. Under certain processes of their law emphati- 
cally called “diligences for intermediate security” in every 
debt of registration, either actual or implied, and in all cases in 
which a debtor can be sufficiently proved to be what they term, 
‘“‘vergens ad inopiam,” the Scotch possess a power, either 
previous to the commencement of an action, or during its pro- 
secution, of laying an embargo upon the property of a debtor, 
which, by certain ulterior proceedings, they may make available 
to the liquidation of the debt, if on a judicial trial such debt 
shoula be found to have an existence. A provision so necessary, 
must find a place in every good system of jurisprudence, and 
it was one of the objects of Mr. Hume’s bill,* to introduce an 
analogous one (analogous at least in principle) into the law of 





* As we think it highly important that the provisions of that bill should 
be known, we transcribe it from the epitome contained in the concise and 
instructive pamphlet on the Law of Arrest for Debt, which we have placed 
at the head of our article. 

Ist Clause, Abolished arrest for debt, or holding to bait on mesne 
process, and directed the proceedings to be commenced by service of copy 
of process, as at present. 

nd Clause, Allowed the service of the copy of process to be sufficient, 
if left at the office or residence of the debtor, with his clerk, or any indi- 
viduai of his family, of at least 15 years of age. 

3rd. Clause, Authorized the judge of the court, out of which the pro- 
cess issued, to discharge any debtor from custody, if arrested contrary to 
the provisions of the act. 

4th Clause, In consideration of taking away the power of arresting the 
debtor, power was given to the creditor, in cases of simple contract, book- 
debt, or account stated, where the debt had been due at least three months, 
to issue a distringas against the debtor’s goods and chattels. The creditor 
was to file an aflidavit of his debt, and by the 

5th Clause, The creditor was also required to give security for the just- 
ness of his debt, and for due prosecution of his suit. 

6th Clause, Restrained any sale until fifteen days, and gave the debtor 
a power to replevy, by giving security for the amount of the debt there- 

ter to be found due. 

7th Clause, Prevented the denial and delay of justice to the creditor, in 
ire | him to resort to expensive ea ee, at law, for the recovery 
of debts due on deeds, bonds, bills of exchange, and promissory notes, 
where the sum of money is admitted to be due by the written confession of 
the debtor; and the creditor was entitled, at the end of fifteen days after 
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England, if, indeed, that bill can be entitled to the merit of 
introducing a principle, of which creditors for rent had for cen- 
turies been permitted to avail themselves. It is well known 
that these have a discretionary power of issuing at any moment 
they please, and without any judicial formality, a distress upon 
the property of their tenants, for all the rent which may be due 
to them, with the power of sale in satisfaction of the debt, at 
the expiration of a certain number of days, if the debtor should 
have neglected to replevy in the interim. Mr. Hume’s bill pro- 
posed to give the same remedy to all creditors on simple con- 
tract, which is still the exclusive privilege of creditors for rent, 
limiting the period of its exercise until three months from the 
contraction of the debt. The convincing argument by which 
it was opposed by the late attorney-general, was his Aatred 
of the Scotch system! How long the bigotry of attornies- 
general will induce owners of property in this country to forego 
an opportunity of increasing its security, yet remains to be seen. 

ith respect to the principle of coercion it must be premised, 
that, under a system of law, not only would property of 
every conceivable description be liable to the payment of debt, 
but the utmost possible facility would be given to render it 
tangible. Out of tl the property, however, either of the debtor 
himself or of his friends, must all payment proceed. When the 
locus of property is known, the creditor's power of resort to it 
would be obvious, and it will never be asserted that the property 
of friends should be affected with liability in the absence of 
voluntary adoption of the debt. With good laws, then, the only 
occasion for imprisonment as a means of coercion, would be 
the necessity of an instrument either to force the disclosure of 
concealed property, or to induce on the part of friends, that 
voluntary adoption of the debt, which would affect their pro- 
perty with equal liability.—For purposes of compulsory disclo- 
sure we are not sure that a severer species of coercion should not 
be resorted to than mere imprisonment. The greater the pain, 
the speedier would be the accomplishment of the object, and it 
would be always in the power of the debtor to avoid by confes- 
sion its infliction. But neither imprisonment, or any other 





his debt was due and unpaid, to enter up judgment, and to issue execution, 
as if he had possessed a warrant o: attorney, with confession of debt, the 
creditor being required to file an affidavit of the amount due, 

8th Clause, abled a judge of the court to stay proceedings, and set 
aside the execution, if he was of opinion that the debtor had a good 
defence at law, and in case he gave security for payment of the debt and 
costs thereafter to be found. 

9th Clause, Enacted, that the above provisions were not to extend or 
apply to any debt which had arisen previous to the passing of the act. 
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agent of coercion should be tolerated until an adequate pre- 
sumption of concealment had been created, by tracing the 
property into the possession of the debtor, and failure on his 
part, in establishing »» adequate rebutter. It is obvious, that 
these are preliminaris which must be determined by some 
species of judicial investigation. To make the ‘gem —_ 
the primary process, is to inflict torture without proof of its 
occasion. But if this forcing power be necessary to complete 
the security of eredit under a ‘perfect system of law, the 
demand for it is increased under an imperfect one in the exact 
ratio of its imperfections. In the law of England, therefore, 
where not only is there no facility given in rendering propert 

tangible, but a large proportion is actually exempted from all 
liability to the payment of debt, the occasion for it is accord- 
ingly prodigious. Whether property be exempted from attach- 
ment by the fraud of the law or the fraud of the debtor, the 
result is the same to the creditor, and there is an equal neces- 
sity for an agent of coercion, whether the debtor possess 
concealed or only exempted property. As applicable to the 
relationship of debtor and creditor, however, such an agent has 
no existence, it being shown that the present system of impri- 
sonment is not the requisite process. is the attachments for 
contempt of the Court of Chancery issuing, among other objects, 
upon the refusal or neglect of a party to put in his answer to 
a bill of discovery, there is a recognition of the principle even 
in English law; and if our readers put any faith in the 
argument of authority, we can inform them that the Code 
Napoleon* has also adopted it in its provisions for constrain- 
ing public officers, for production of their minutes, and nota- 
ries, advocates and officers of the law, for restitution of 
the title deeds, and papers of their clients. 

As an agent of coercion, however, an indiscriminate system 
of imprisonment is founded upon a fallacy which Mr. Burke 
long ago pronounced to be one of the two capital mistakes of 
the law on this subject, namely, the presumption of solvency. 
It is true, that there are to be found in certain suburbs of our 
prisons, known by the name of “The Rules” nay, in the ver 
prisons themselves, numerous individuals who having set their 
creditors at defiance, are revelling in every species of luxury 
and dissipation ; but it must be remembered, that these instances 
bear no proportion to the scenes of abject poverty, destitution, 
and wretchedness, which are the characteristic of our jails. It 
is not for dungeons that men voluntarily forsake all the comforts 





* Liv, III, Tit. XVI, Art. 2,059, 
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of domestic life. Rigid necessity alone, in the majority of 
instances, could drive them from the fire-side of home, to 
plunge them in the stone-floored rooms, the grated cells, and all 
the horrors of a jail. Yet itis a notorious fact, that the most 
wretched of these places are crammed with prisoners. No less 
than twelve thousand and ninety-seven are shown by the parlia- 
mentary returns, to have eae through the metropolitan pri- 
sons in the year 1826. The report of the select committee of 
the House of Commons, which sat in 1815, to inquire into the 
abuses of our debtors’ prisons, stated in their report of the King’s 
Bench prison, “ that it was not uncommon to find six or eight 
persons of the poorer classes sleeping two in a bed, or on the 
Jloor, in rooms of the dimensions of sixteen feet by thirteen, 
some also of these sleep at the tap on benches and tables, and 
as many as forty-eight have slept there at one time :” and it 
appeared by the late discussions on the subject in the House of 
Commons, that much the same state of things still continued, 
not only in the King’s Bench, but in the other metropolitan 

risons. The disproportion of those who take advantage of the 

nsolvyent Act, and those who remain in jail without making 
application for their discharge, is an additional corroboration of 
the fact. If the majority suffered themselves to be arrested, 
because they preferred the retention of their property to the 
payment of their debts, the majority would not seek in the 
cession of their property, means of discharge. In the utter 
insignificance of the amount of property which has been dis- 
tributed under the operations of the Insolvent Act, an additional 
proof is supplied. We write from memory, but we apprehend, 
we are correct in representing Mr. Hume to have stated in his 
place in the House of Commons, that out of eight millions of 
property, of the liability to which debtors had thereby dis- 
charged themselves since the passing of the former act, not 
more than half a farthing in the pound had, upon an average, 
been realized to the creditors. “ ome the Parliamentary docu- 
ments,” says the author of the pamphlet on the Law of Arrest, 
the title of which we have placed at the head of our article, 
“ it appears that the estates of insolvent debtors have realized 
to the creditors absolutely nothing, or as the reports state, nil.” 
Thus after making allowances for the waste of law charges, the 
— expensiveness of the process, and the occasional frau- 

ulent concealment by the debtor of his property, there will 
still be left an adequate presumption of an actual deficiency to 
a prodigious amount. In the smaller proportion of instances 
then, men have the ability for payment; in the arger proportion, 
they are without it. But arrest, except as an agent for com- 
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pelling payment, is an idle waste of suffering. To arrest, 
therefore, is to torture the majority for no object. It is to 
punish the /arger proportion, because the smadler require to be 
coerced. 

But in every case in which the debtor is destitute of property, 
on which imprisonment can operate as a forcing against the 
very act of confinement, instead of coercing him into payment, 
has a much greater chance of coercing him into non-payment. 
Under the laws of Athens, previous to the legislation o Solon, 
and the ancient laws of Rome, debtors were forced to labour 
for the benefit of their creditors. And by the Gentoo Code, all 
those who have the misfortune to be of the tribe of Arzal are, 
in like manner, compellable “ to work out payment by bodil 
labour.” Were insolvent debtors in England, obliged like them 
to work for their creditors, there might be a greater semblance 
of reason in their imprisonment. Such, however, is not the 
present system of imprisonment, and, indeed, debtors, when 
thrust into jails, instead of being a source of profit to their 
creditors, are much oftener an occasion of expense. To be 
sure, as far as the creditor himself is concerned, he has an 
undoubted right to prefer loss to gain; but then there may be, 
and generally are, other creditors who may be prejudiced by 
this indulgence of his caprice. If a man have several creditors, 
and his means of paying the whole depend upon his personal 
exertions, to permit to one of them the power of depriving 
him of the means of making these exertions, is to allow to 
one the power of defeating the rights of the rest. Yet this 
power may be exercised, not only without their knowledge, but 
in direct opposition to their inclinations. We often hear of the 
evil of a man’s being a judge in his own cause ; the mischief is 
infinitely greater when he usurps the privilege of judgment 
over the cause of others. The frequent result is, to drive the 
debtor to avail himself of the relief provided by the Insolvent 
Act, and debts accordingly become legally cancelled, which if 
left to himself, the debtor might never even have dreamed of 
evading. 

The other occasion for imprisonment as an agent of coercion 
to which we have alluded, is the desire to possess a forcing 
power upon friends. But to imprison a debtor as a means to 
extract payment from his friends, is, in plain terms, to inflict 
torture on one, that another, constrained either by compassion 
for the sufferings which that torture occasions, or by dislike to 
the stigma, which from circumstances of family or other rela- 
tionship it reflects upon himself, may be deprived of his own 
property to pay debts, the contraction of which not only yielded 
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him no advantage, but perhaps he may have been even zealous 
to prevent. The obvious result is, that in the exact ratio 
in which every individual of property in the country is open 
to the operation of either these two constraining causes, he is 
liable to the forcible abstraction of his property by every 
connivance between the party who is capable of exposing him to 
their operation, and the capitalist who will extend to that party 
his credit. We believe the extent.of this mischief can be 
appreciated only in the experience. We will put an hypothe- 
tical case in exemplification, which we believe to occur almost 
daily in actual life. The parent of a family having adjusted his 
allowances to his sons according to the circumstances of his 
property, one of them, upon the general reputation of his 
parent’s resources, obtains credit to double and treble the 
amount of his allowance, only to enable him to run into every 
species of extravagance. The son having no other means than 
his allowance, is necessarily unable to meet his engagements. 
His creditor threatens arrest, and the parent is compelled, either 
to reduce his own expenditure, or the allowances of his other 
children—or perhaps, to postpone the payment of even his own 
creditors—because another chose, of his own accord, to intrust 
his son with his property. It is true, that creditors may not 
always be cognizant of the circumstances of their debtors ; 
but, in withholding their credit, or proportioning their profits to 
its risk, they have an ample power of guarding against the 
effects of their ignorance; and if, in their greediness for custom, 
they choose to overstep the limits of prudence, or to rush 
into hazardous enterprises, it is the height of injustice to tax 
innocent parties for the failure of their speculations. “It 
seldom happens,” says Dr. Johnson, in an excellent paper in 
the Idler on this subject, “that any man imprisons another 
but for debts which he suffered to be contracted, in hope of 
advant to himself; and for bargains, in which he propor- 
tioned his profit to his own opinion of the hazard.” 

Of the dehuaing effect on the individual of this arbitrary sub- 
jection to the caprice of another; of the demoralization of the 
scenes into which it forces him, we might say much. Degraded 
by the very act of imprisonment, elenied in their station in 
society, men grow callous to those considerations of character 
and self-respect to which, under better circumstances, they 
would be keenly sensitive, and in riot, drunkenness, and de- 
bauchery, attempt to stifle the recollection of their miseries. 
The Deputy Warden of the Fleet prison, in his examination 
before the arliamentary Committee, pronounced it the largest 
brothel in London ; and the scenes of vice which are constantly 
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exhibiting in the other metropolitan prisons, are much too 
notorious to require the proof which on the agitation of the 
question they lately received in parliament. But, not to dwell 
on this disgusting topic, the arguments we have adduced are 
sufficient for our conviction, that imprisonment is a waste of 
suffering ; that it is not demanded by the legitimate interests of 
the creditor ; and therefore we urge its abolition. Such uncom- 
promising advocates, however, are we for the security of pro- 
perty, that for this end were the necessity of any measure 
whatsoever only sufficiently demonstrated, we do not know that 
we should not concede it, even to “the pound of flesh.” 

In proposing, then (excepting in the emergencies for which 
we have provided), the entire abolition of imprisonment for 
debt, we would invest the creditor with the most complete 
power over the property of his debtor; and this, whether in his 
own possession, or resting either in the custody or the obliga- 
tion of third parties. Under the English law the latter species 
of property is not liable to seisure. Most other systems of 
Jurisprudence contain provisions [for embracing it. By the 
Civil Law the remedy of the creditor was extended to all debts 
owing to the debtor [ Huber, ii. 8, 9]. The Scotch law, borrow- 
ing the provisions of the civil in its “ Arrestments in security 
and in execution,” in like manner contains a process for attach- 
ing the personal property of the debtor in the hands of third 
persons ; and in the bode de Procédure Civile, 1™* partie, liv. v. 
tit. 7. is the declaration, ‘Tout créancier peut en vertu de 
titres authentiques ou privés, saisir arréter entre les mains d’un 
tiers les sommes et effets appartenant 4 son débiteur, ou 
s’opposer 4 leur remise.” Indeed, by the process of what is 
called foreign attachment, there are certain local courts in 
England, by which the same result is accomplished, and the 
Lord Mayor’s court in London is among the number. 

But it is not within the scope of this article to set forth all 
the detail of improvement which is requisite to rescue the 
ret gr law of Debtor and Creditor from a state, in which men 
find the loss of their debts a better alternative than the risk and 


the cost of recovery. ‘‘ Do you find on the ~ of your clients,” 


is asked, by the Committee of Inquiry on the state of Insolvent 
Debtors, ob Mr. Stokes, the eminent solicitor, “ any disinclina- 
tion to prosecute debtors, under an apprehension that they will 
take advantage of this act?” Answer, “Yes, I think so; it is 
considered that if the debtor be an honest man, there is no 
necessity to sue him; and that, if he is a dishonest man, the 
expense will be useless, as he is almost certain to be discharged 
by the operation of this act, after having made away with hig 
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roperty” [p. 50]. In the case of M‘Naughton v. Carter, a 
heakingt petition, which, having been originally filed in 1820, 
had subsequently gone before the Vice-chancellor and a 
court of law, came on for a hearing before the late Lord Chan- 
cellor on 6th February, 1827; no less an authority than his 
lordship observed, “It was seriously and unalterably his 
opinion, that in matters of bankruptcy no —_ ought to be allow- 
ed, because in nine cases out of ten, he might say nineteen out 
of twenty, or even ninety-nine out of one hundred, it would be 
far better for the parties to give up their dividends than go 
through half a dozen courts of law and uity, the expense in 
the proceedings of which were incaleslable ” The principle 
on which those improvements should be conducted, is summed 
up in one sentence, the combination of perfect liability in the 
property of the debtor, with the utmost possible facility in ren- 
dering that liability available. Yet we cannot help reminding 
our readers, that the latter can never be accomplished, until 
the dies fasti et nefasti—the dilatoriness, the protraction of 
English justice, shall be utterly destroyed. We would refer 
our readers to that admirable provision of the Roman law, in 
which, as we have seen, the trial followed on the third day after 
the institution of a suit.-We would point their attention to the 
principles of the Code Napoleon, by which the day of summons 
is constituted the period of judgment :—and we would recom- 
mend their adoption of the _— in which Xenophon couched 
the recommendation of rewarding those prefects of commerce, 


who exercised their judicial functions with the greatest degree 
of expedition. 

But in whatever judicial securities may be defective, we 
would call in the force of public nye to supply the de- 


ficiency. If it be impossible to make the mere improvident 
contraction of debt a crime on the Statute-book, at least we 
would have it recorded a vice in the code of morals. Though 
we would extend our charity to the unfortunate, we would visit 
with the stigma of society the heartless profligate, who, under 
false appearances, and with specious pretences, deceives others 
into trusting him with property, for which he knows he has no 
adequate means of payment, and then, like the man whom 
Miss Edgworth desciibes, is driven to spend his days “ either 
IN DREADING Of DAMNING duns.” For an Antonio we have 
all possible sympathy ; for a Charles Surface (a being who, for 
aught that we could ever discover, has no other merit than 
that to his other crimes he does not add the vice of hypocrisy), 
we have no other feeling than disgust. The Genevese, by 
express law, excluded from the magistracy, and even from the 
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offices of state, the children of those who had lived or died 
insolvent, unless they chose to discharge the debts of their 
parents. Against the introduction of such a law into this 
country, aristocratical influence is a sufficient security ; and for 
ourselves, we confess that we should prefer in such cases the 
enactments of opinion to those of the Statute-book. Perhaps 
next to a certain gentleman in black, there are few individuals 
to whom Englishmen have a greater antipathy than Mahomet. 
Yet the last act of Mahomet’s life was the payment of his 
debts. The evening before his death, having risen from his 
bed, and caused himself to be carried in the arms of his friend 
Ali to the Mosque, Mahomet mounted the tribunal, prayed, and 
uttered these words, ‘‘ Mussulmans, I am about to die; let-no 
man any longer fear me. If I have struck any one among you, 
behold my back, let him strike me: if I have taken from an 
man his property, behold my purse; let him pay himself: 
deliver myself up to your justice.” The people burst into teers. 
One man stepped from the crowd, and claimed of him three 
drachmas, and Mahomet, in paying him, added interest on the 
debt.* 

We have thus presented our readers with our opinions on the 
subject of imprisonment for debt: we leave them to form their 
own judgment on the sufficiency of our arguments. But lest, 
after all, we should have failed in any thing, we do not know 
in conclusion that we could better supply the deficiency, than 
in addressing them in the forcible language which nearly two 
centuries ago the merchant Malynes advanced on the subject :— 
“It is also objected, that if men’s bodies be not imprisoned, 
how shall they recover their debts? Answer. Upon the debtor's 
estate only, as this kingdom did heretofore, and other kingdoms 
do now, and therefore let the creditor ground his trust there- 
upon, and trust no further than the creditor's estate, for 
thence only can he have true satisfaction. It is replied, that 
there will be no more credit given, if men’s bodies may not 
be imprisoned, and consequently trade and commerce will 
decay. Answer. Honest trade, honest contracts, and honest 
trust, will notwithstanding be as plentiful, for while there is the 
same use, necessity, and profit by commerce, there must needs 
be the same effect. True it is, that usurious contracts will be 
more relatively made to every man’s estate, credit, and honesty, 
as they did in times of the old law of the Gospel, and yet do in 
politic governments. 

“It is against the creditor's own profit, for all means of 





* «Précis Historique sur les Maures d’Espagne, par Florian.” 
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satisfaction must arise out of the debtor's credit, out of his 
labour and industry, out of the will of his friends, or out ef his 
own estate.” 





Art. 1V.—Life of Theobald Wolfe Tone, Founder of the United Irish 
Society, §c. written by himself, and continued by his Son; with his 
Political Writings, and Fragments of his Diary, whilst Agent to the 
General and Sub-Committee of the Catholics of Ireland, and Secretary 
to the Delegation who presented their Petition to his Majesty George 
III. His Mission to France : with a Complete Diary of his Negotia- 
tions to procure the aid of the French and Batavian Republics, for the 
Liberation of Ireland ; of the Expeditions of Bantry Bay, the Texel, 
and of that wherein he fell. Narrative of his Trial, Defence before 
the Court Martial, and Death, Ydited by his Son, William Theo- 
bald Tone. 2 vols. 8vo. Washington. 


HE celebrated Irishman, whose autobiography we have 

placed at the head of our article, was a member of a very 
large class ; but a class which has hitherto furnished few memo- 
rialists who could assist us in investigating its peculiarities. We 
have had innumerable royal, aristocratical, and professional, 
and one or two philosophical, biographers ; but the biography of 
a man who was, emphatically, one of the people—neither 
separated from them by the prejudices of birth, nor by the 
habits of a profession, nor by extraordinary abilitiec, is, strange 
as it may appear, an absolute novelty, It is not difficult to 
imagine what kind of information we should seek, and may 
expect to find, in such a work. We want to know, what a man 
thus cut off from individual interests felt to be his class-in- 
terests—-we want to know, whether the grievances, which he 
felt most severely, were the grievances which we have been 
taught by persons who did not feel them, to consider did most 
affect him—lastly, we want to know, whether the course which 
he adopted for the removal of these grievances was more or 
less intelligibie than that which was proposed by those who, 
viewing them from a convenient and Rae cows k distance, fan- 
cied that they had necessarily the best opportunity of ascer- 
taining their causes and providing for their cure. If this 
narrative supply us with an answer to these questions, its value 
as an historical document is scarcely worth considering. We will 
allow that their author was a partial, an interested spectator, of 
the events which he describes ; that his statements are not to be 
believed, unless when they are borne out by abundance of other 
testimony ; that he could not, and that he does not, always pre- 
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sent the things and the men with whom he was conversant, in 
a correct point of view. We admit all this, and yet we say, 
his Memoirs are highly valuable, and more valuable for the very 
reasons which should make us cautious of placing unlimited 
faith in them. For we think the impression left upon the mind 
of every impartial ag by the perusal of Wolfe Tone’s Bio- 
graphy must be this, that without possessing any enlarged 
political philosophy, he did, simply because he was one of the 
people, and partook of their evils, and had his wits sharpened 
to find out the causes of these evils by the interest he felt in 
relieving them, arrive at more sound, rational, and consistent con- 
clusions about the state of his country, and the remedies which 
it required, than the whole body of Irish declaimers with all 
their genius and all their knowledge: that in following out 
these conclusions into practice he did, because he had a real 
interest in succeeding, without friends, without party distinc- 
tion, with only respectable talents, accomplish more than they 
accomplished with all the mighty auxiliaries they had at com- 
mand : and that all the errors he committed arose, not from his 
pursuing extravagant or unattainable objects, but from his not 
calculating with sufficient accuracy what would be the most 
sure and straight forward means of Pore his wishes to pass. 
That individuals for the most part have sufficient sense to pursue 
their own interests ; that they will pursue them to better purpose 
than any other persons can pursue them on their behalf; and 
that men with the best ends in view will go wrong, if they do 
not bestow sufficient consideration on the means which they 
adopt to effect them, are doctrines which we have had occasion to 
illustrate in a variety of ways. It remains to be seen, whether 
men who have given no heed to these truths when laid down as 
general propositions, will be convinced when they see them 
embodied in their own favourite form of a particular narrative. 
Theobald Wolfe Tone was the son of a coach-maker. We 
mention this, partly because it is of some consequence, as 
identifying him directly with the people, and partly because one 
of our contemporaries has made this point im his history the 
subject of some very contemptuous remarks. We do not 
deny that there are men against whom even such a sneer might 
have been permitted. Men who have clambered up to some 
paltry eminence «4 clinging to the skirt of an aristocratical 
patron, and who take advantage of their exalted situation, to 
throw dirt upon all who remain on their former level, or have 
risen from it by worthier means than their own ; are deserving of 
all the contempt which the Quarterly Review can bestow upon 
them. We would even lend our assistance towards keeping 
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such parvenus in mind of their origin, though we should be 
driven to so low an expedient only by the conviction that there 
is but one circumstance in their lives, which such men would 
feel as disgraceful to them, viz. the only one which is not so 
really. But Tone, whatever may have been his faults, cannot 
be accused of having exhibited any thing like cringing in his 
professions or his conduct. On the contrary, his life was a 
series of reckless and most annoying hostilities against Aristo- 
cracy in all its branches. 

During his childhood his father, who had previously been 
opulent, was reduced to poverty by the unfavourable termina- 
tion of a Chancery suit, and the prospects of Theobald became 
correspondingly gloomy. In spite of this circumstance, how- 
ever, he was sent to Trinity College, Dublin, where he obtained 
a considerable reputation for talent among his contemporaries, 
though he was not, it appears, very successful in his contests 
for University honours. The idleness into which his cleverness 
and indifference to College distinctions led him, was productive 
of two serious evils. A taste for the military life, which he had 
acquired at school, was nourished into a passion by his visits 
to the Pheenix Park on review days, and he fell in love with a 
young lady who was quite as susceptible, and almost as poor as 

imself. The predilection for the army so much increased his 
distaste for University reading, that he absented himself for 
several terms from Dublin, and he had scarcely returned, before 
his still more unfortunate fondness for Miss Witherington drove 
him into a runaway marriage. After a short interval a recon- 
ciliation took place with the parents of both parties, upon the 
understanding that Tone was to prosecute the study of the law, 
the profession for which he had been originally designed, but 
which he had at one time determined to abandon. In this pur- 
suit he made no proficiency, and he informs us, with character- 
istic candour and good humour, that when he went his first 
circuit, he was the most ignorant man (on all professional sub- 
jects) at the bar. His ill success, added to a dislike of his legal 
brethren—whom he considered “ to be, politically speaking, the 
most scandalously corrupt and unprincipled body he had ever 
met with,” induced him to desert the courts entirely. As in 
the mean time his family had been increased, it may be ima- 
gined that his situation, when thus deprived of his only support, 
was far from a comfortable one. He was aware that he had 
himself, in some measure to thank for his misfortunes; and 
what was less gratifying—he felt that he was not the only 
sufferer by them. His elasticity of mind sustained him under 
these difficulties ; and the spirit with which, at this period of 
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his life, he commenced the study of his country’s politics, proves 
that the energies of his character had not been destroyed or 
weakened by them. Some of our readers may, perhaps, think 
that we have been very foolishly honest in presenting them with 
this epitome of Tone’s early life ; for how can we venture to 
found any grave conclusions upon the history of an ambitious 
and disappointed young man, who, we have made it appear, only 
commenced political adventurer, when his imprudence had shut 
him out from any other chance of advancement? And if the 
question, whether the circumstances of Ireland were such as 
needed alteration, were one about which great doubts had been 
entertained by reasonable men, we might pause before we 
admitted the testimony of one so likely to consider the pros- 
pects of his countrymen as wrapped in the gloom which really 
only enveloped his own. But, as we never yet heard of that 
period of Irish history, in which any difference of circum- 
stances (except the possession or absence of ordinary sanity), 
occasioned any difference in men’s minds upon ¢his point, we 
imagine that Tone’s having arrived at the same conclusion 
respecting it with every one of his contemporaries, does not 
prove him an incompetent authority. The only remaining 
question, therefore, is, whether a person who believed (rightly 
or wrongly) that the evils which all allow to have existed. were 
oenalie mischievous to him, was likely, on account of that 


elief, to have searched less zealously or ey for their 


causes and their remedy. ‘To this question, we think, the con- 
clusions to which Tone’s studies led him, furnish a tolerably 
satisfactory answer. 

Towards the end of the last century a body of men, still most 
advantageously distinguished from the rest of their countrymen, 
by canes and liberality, were able to exert a most 

owerful and useful influence over the destinies of Ireland. 

hese were the Dissenters of the North,*—a body of men who 
from not being subjected to many of those petty vexations which 
destroy public spirit, were most advantageously distinguished 
from the English non-conformists, and still more so from both of 
the opposing parties in their own country. They were as much 
superior to the Church, or rulin party, in liberal opinions and 
commercial activity, as to the Catholic or slave party in know- 
ledge and magnanimity. Though insignificant in point of 
numbers, as compared with the latter, and trifling in point of 
possessions, as compared with the former, they possessed a 
power which was not seldom able to dispense with the assist- 





* We speak of the Laity. 
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ance of the one, and to withstand the opposition of the other. 
On several occasions they exerted this power with great benefit 
to their country ; but on none did they make so signal a displa 
of it as in the celebrated volunteer declaration in 1782. The 
credit of this memorable proceeding belongs exclusively to the 
Presbyterians of Belfast ; a circumstance so notorious, that it 
would be idle to mention it, if certain writers upon Irish affairs, 
who have exhibited great admiration for men whose only merit 
was that they belonged to old Milesian families, had not stu- 
diously passed over, as unworthy of their notice, the authors of 
the most sublime event in Irish history. In the celebrated 
declaration of grievances, to which the previous precaution of 
not disbanding had added such a useful weight, the volunteers 
stated a removal of the shackles upon trade, parliamentary reform, 
and an abolition of the Catholic disabilities, as the measures of 
relief, which their strength gave them a right to demand from 
the government. It was, unfortunately, only the first of these 
concessions, accompanied by the waked Poining’s Act, which 
they were able to extort. An event, which suggests a lesson 
sufficiently useful to compensate for any less mischief than that 
which it occasioned, enabled the Irish government to defeat 
their reasonable hopes. We allude to the celebraced address 
of lord Kilmare and the leading members of the Catholic aris- 
tocracy, which set forth that they utterly disapproved the con- 
duct of the volunteers, and had no wish to see their evils miti- 
gated through such instrumentality. This polite declaration 
was not very palatable to the plebeian part of the Catholic body, 
who ublished a counter address, stating their dissent from 
lord Kilmare, and giving some reasons which induced them to 
think, that both as religionists and citizens, their situation might 
be considerably improved. The volunteers, fearful of risking the 
other more important measures for which they prayed, by insist- 
ing upon a concession which, the government had lord Kilmare’s 
authority for stating, was not required by the Catholics them- 
selves, desisted from any further applications against the penal 
code, This imprudent cautiousness ruined them. The govern- 
ment had discovered from the second memorial, what were the 
real sentiments of the Catholic body, and their agents lost no 
time in representing the conduct of the volunteers to the people 
in the most disadvantageous light. It was not difficult to per- 
suade the Catholics that the Belfast Presbyterians had been 
ted to desert them by their sectarian prejudices; these useful 
men lost their popularity, and with it all their influence over 
the legislature. 

The defence of the cause of Ireland (we are sorry to use so 
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vague a phrase, but our readers will presently see why a more 
precise one would be inapplicable) now fell entirely into the 
hands of the Whigs in the Irish House of Commons. Of some 
of the men who composed this body, it is impossible to speak 
without respect. They were, in many points, very favourably 
distinguished from the English party which bore the same 
name, and used the same watchwords. They did not deal so 
much in unmeaning generalities; their opposition was less 
exclusively directed against the person of the minister, and 
they had much more sympathy with the feelings and sufferings 
of the people. Grattan, and sti!l more Curran, entertained ve 

kindly sentiments towards the lower orders—never treated them 
with the indifference of comfortable men, or the contempt of 
patronizing men. Any one who has compared the speeches of 
the leading Irish orators with those of Fox and Sheridan, must 
have observed the difference ; and any one who has observed it 
with proper feelings must confess, that after all due allowance 
for the superior taste and gracefulness of the latter, the balance 
of interest derived from their perusal, remained greatly on the 
other side. But though the Irish had reason to te grateful to 
their patriots for whatever benefits sincere and eloquent expres- 
sions of good-will could procure them, there was one essential 
requisite wanting in these men. They felt for the people, but 
not with them. They pitied, but they did not share in the 
miseries which afflicted their country. They had no motive, 
consequently, sufficiently strogg to induce them to undergo 
real toil in its service. To examine into the real nature of the 
evils, a superficial view of which presented such excellent topics 
for eloquence and exaggeration—to ascertain which of these 
evils it was most important to remove, as being greater in itself, 
or the cause of all the rest—to discriminate between the appa- 
rent and the true causes to which they were to be ascribed— 
this was no part of their vocation. If they had no other sinister 
interest to pervert their notions of the condition of Ireland, 
they had one which was most powerful and mischievous—the 
sinister interest of declaimers—the interest of looking at ques- 
tions from that point which afforded not the clearest, but the 
most picturesque view of them—the interest of not studying the 
subjects on which they spoke too closely, lest their eloquence 
should be deprived of its force by too many qualifications and 
refinements—the interest of not finding out the hidden causes 
of the evils which they denounced, lest they should discover 
that systems, and not individuals (the appropriate subjects of 
oratorical chastisement), were really guilty of producing them. 
It would be more unjust to these celebrated men, than to the 
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cause for which they partially exerted themselves, not to take 
account of these circumstances; for, if we did not, the dispro- 
portion between the results of their eloquence and its merits 
must be attributed to causes far less honourable to them. It is 
more agreeable for their sake to believe that their oratorical 
talents and vanity made them so comparatively useless, than to 
suppose that their zeal for the people was assumed merely for 
party purposes, and was never intended to accomplish more 
than it actually accomplished. But it is doubtful whether it 
would not have been more for the advantage of Ireland, if their 
temptations had been of a different kind. If they had been 
merely party men, anxious to gain a reputation for patriotism 
without affronting the governing classes, they might, even upon 
these terms, have done great good. They might have found many 
laws in the Irish Statute-book, passed through sheer ignorance, 
which materially injured the lower classes, without at all bene- 
fitting the higher. They might have earned much deserved 
fame, and produced very salutary reforms at little expense ; as 
the government itself would probably have assisted them in 
destroying other monopolies, for thé sake of preserving its own. 
But, unfortunately, their declamatory propensities made them 
indifferent to these methods of obtaining popularity. At once 
rendering them unfit for the study of general principles, and 
averse from the drudgery of practical details ; this mischievous 
talent induced them to take up all received notions and vulgar 
axioms concerning the causes of a nation’s prosperity. And 
since the success which never attended them when they 
were exerting themselves usefully, crowned all their mischievous 
labours, Ireland owes some of its worst nuisances to their ill- 
directed patriotism. “ In vain (says a writer in a work which 
on such a point is the best possible evidence) did one or two 
members urge” (in opposition to the commercial expedients pro- 
posed by the Whigs and adopted by the Irish parliament) “ that 
though the bounty system might be apparently beneficial for a 
few years, it could not be otherwise than injurious in the end. 
Their feeble ; and as it was considered, anti-national, opposition, 
was drowned amid general acclamations, and measures which 
have done irreparable mischief to Ireland, were hailed with the 
enthusiastic plaudits of her choicest patriots.”* 

A conviction that the Whigs were not likely to effect any 
very great or salutary reforms, was one of the early results of 
Tone’s examination into Irish politics. He commenced his 
inquiry with every prejudice in their favour, and it was not till 





* Edinburgh Review, No, LXXXII, p. 389, Art. Ireland, 
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he had discovered that they were — almost nothing, with 
great labour; that an harangue in which heaven and earth were 
invoked to witness the expiring agonies of Ireland, generally 
terminated with a motion br the production of a paper; that 
the concessions which they wrung from the government were 
always inconsiderable, and the concessions by which they 
pusdianed them often important ; that if a slight relaxation of 
the penal code was obtained one day, his majesty’s Irish 
opposition had the good breeding to support a militia bill 
or an insurrection act the next—not till he had observed 
all this, did he determine that it was a vain thing to expect 
the emancipation of Ireland from such defenders. Other agents, 
then, must be sought for; but supposing they could be found, 
what were the objects to which their attention should be 
principally directed? A study of the Whig addresses and 
motions in the House of Commons convinced him it was useless 
to seek light from that quarter. There was nothing consistent, 
nothing profound, in any of the views which the patriots had 
formed upon the subjects which came before them; there was 
no attempt to penetrate below the surface, no wish to find out 
any but the most obvious and secondary causes of the mis- 
chiefs which they declaimed against. Yet the true radical 
causes of these mischiefs seemed to Tone not very remote or 
inscrutable. The want of a legislature which should express 
the feelings of the people—the want of an executive which 
should be influenced by the opinion of the people—were, he 
thought, the great obstacles to the improvement of his coun- 
try’s condition. It followed as a consequence, that patlia- 
mentary reform, and the removal of the English authority, were 
the remedies which it became Irishmen to seek. So far his 
notions appear sufficiently rational ; and—if we can divest our- 
selves of the idea that it must necessarily be for the happiness 
of every country to bear our mild yoke—sufficiently patriotic. 
But who were to effect these magnificent objects, and by what 
means were they to be ponents. 5 The agents, Tone thought, 
ought to be the party most interested in their success, the 
people themselves. The method in which he meant to excite 
the “2 to their accomplishment, we will describe in his own 
words. 


‘To subvert the tyranny of our execrable government, to break 
the connexion of England (the never-failing source of all our politi- 
cal evils), and to assert the independence of my country—these were 
my objects. To unite the whole people of Ireland; to abolish the 
memory of all past dissensions, and to substitute the common name 
of Irishman in place of the denominations Protestant, Catholic, and 
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Dissenter—theee were my means. ‘To effectuate such great objects, 
I reviewed the three principal sects. ‘he Protestants | despaired of 
from the outset, for obvious reasons: already in possession, by an 
unjust monopoly, of the whole power and patronage of the country, 
it was not to be supposed they would ever concur in measures the 
certain tendency of which must be, to lessen their influence asa party, 
how much soever the nation might gain. To the Catholics I thought 
it unnecessary to address myself, because that, as no change would 
make their political situation worse, I reckoned upon their support 
to a certainty; besides they had already begun to manifest a strong 
sense of their wrongs and oppressions ; and, finally, I well knew that 
however it might be disguised or suppressed, there existed in the | 
breast of every Irish Catholic an inextirpable abhorrence of the 
English name and power. There remained only Dissenters, whom I 
knew to be patriotic and enlightened, however the recent events at 
Belfast had shown me that all prejudice was not removed from their 
minds. I sat down accordingly, and wrote a pamphlet addressed to 
the Dissenters, which I entitled ‘‘ An Argument on behalf of the 
Catholics of Ireland,” the object of which was, to convince them that 
they and the Catholics had but one common interest and one com- 
mon enemy ; that the depression and slavery of Ireland was produced 
and perpetuated by the divisions existing between them, and that, 
consequently, to assert the independence of their country and their 
own individual liberties, it was necessary to forget all former feuds, 
to consolidate the entire strength of the whole nation, and to form 
for the future but one people.’—Vol. v. p. 64. 


The consequence of this pamphlet, and of Tone’s other 
exertions, was the establishment of the Society of United Irish- 
men. If the proceedings of this Society in later times have 
been disgraced by much foolish and sow he violence, its con- 
duct, for some years after its institution, was as much guided 
by wisdom as honesty ; and while this spirit animated its 
counsels, it oe | challenge any society which ever existed in 
any country to give equal evidence of the good it was capable 
of effecting. e enthusiasm which animated the Dissenters 
of the North infused itself into the inert Catholic mass, with 
which it was now for the first time made to cohere. The Pres- 
byterians, were in their turn, benefited by the diminution of reli- 
gious prejatdices, which was the consequence of their being en- 
gaged with men of a different communion, in the prosecution of 
acommon object. The latter willingly udhansigilasl that a 
scheme of Catholic Emancipation was one of the measures 
which it behoved them to assist in accomplishing ; the former 
were constrained to confess that it was vain to hope, and almost 
useless to obtain, a removal of their disabilities, unless their 
La sr for that boon were accompanied by a demand for other 
and more important concessions. And what was still better, 
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both parties felt that it was only by their own exertions, and by 
persuading the people at large that they were pursuing the 
common interest, they could hope to achieve even the least of 
their designs. The excitement which was produced throughout 
Ireland, and especially in Ulster, where it was most likely to 
be well directed, by the public addresses and manifestos of the 
society, and by the conversations of individuals in their respec- 
tive districts, soon proved that its founders had not over-esti- 
mated the importance of the “— which they set at work. 
They found a still stronger proof of their utility in the fears 
with which they inspired their enemies. The United Irishmen 
were denounced from the Treasury Bench, and disclaimed by 
the Opposition. They had the pain of hearing themselves 
sometimes damned with faint praises, sometimes loudly cen- 
sured by the adored Grattan, and the pleasure of finding them- 
selves exalted into popularity by the foul-mouthed denuncia- 
tions of the execrated Fitzgibbon. It was clear that they had 
made themselves sufficiently important to be feared by both 
pe in the House of Commons, by the Whigs whom they 
ad supplanted in public esteem, and by the a part 

whom they threatened to deprive of what they valued muc. 

more. And it was equally clear, in spite of the detestation 
which these two opposing factions united in expressing for 
them, that the objects which the friends of the people had in 
view were much better promoted by these very factions than 
they had been at any former period. The patriots were 
infinitely more active, the ministers infinitely more prone to 
concession, than they had been before the existence of the 
body which they nevertheless assured the people was a serious 
hindrance in the prosecution of practicable reforms! We must 
not omit to mention, that one of the bg Lag ar rogs affected 
extraordinary contempt for the United Irish Society—did not 
think it beneath his dignity to take an opportunity of personally 
injuring its founder. This was Mr. Te Ponsonby, who, 
in — of the distinguishing faults of the [rish patriots, seems 
to have cultivated that aristocratical hauteur and heartlessness, 
which characterized the English party of which he was sub- 
sequently a leader. 

Though Tone acknowledges, with evident mortification, that 
very shortly after the formation of the society, he lost all influence 
in its counsels, he pays eloquent homage to the utility of their 
exertions. Of those exertions one of the happiest consequences 
was the impulse which they gave to the labours of the general 
committee of the Catholics. This body “ was composed of 
their bishops, their country gentlemen, and of a certain num- 
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ber of merchants and traders in the City of Dublin, all resident 
in Dublin, but named by the Catholics in the different corpo- 
rate towns to represent them.” 

An assembly with so large a leaven of aristocracy in its com- 
position was not likely to be very active in the pursuit of 
| pare objects, and a more trivial and slavish body than this 

ad seldom been collected in any country. Entirely useless to 
the Catholics, they were very serviceable to the government, 
whom they furnished with a constant argument of the “ prac- 
tical” unimportance of the sufferings which they endured with 
so much edifying patience. On one solitary occasion—the 
publication of lord Kilmare’s memorial—they had shewn a 
spark of public spirit, and from them had emanated the im- 
age contradiction of his lordship’s declaration which we 

ave already noticed. The enthusiasm inspired by the volun- 
teer corps had stimulated them to this unusual effort; and the 
enthusiasm inspired by the United Irish Society roused them 
from the lethargy which succeeded it. At this time, 

‘The downfal of feudal tyranny began to be acted a little, on 
the theatre of the general committee. The influence of their clergy 
and of their barons was gradually undermined, and the third estate, the 
commercial interest, rising in wealth and power, was preparing to 
throw off the yoke in the imposing or perpetuating of which the 
leaders of the body, I mean the prelates and aristocracy, to their dis- 
grace be it spoken, were ready to concur. Already had those leaders 
acting in obedience to the orders of the government which held them 
in fetters, suffered one or two signal defeats in the committee, owing 
principally to the talents and address of John Keogh; the parties 
began now to be defined, anda sturdy democracy of new men, with 
bolder views and stronger talents, soon superseded the timid counsels 
and slavish measures of the ancient aristocracy.’—Vol. i. p. 

The consequence of these “ new men” acquiring a principal 
share in the Catholic counsels was soon evident. Instead of 
waiting for the Whigs to urge their claims in the House of 
Commons, at what seemed to them the most convenient season 
for that purpose, they began to take the affair into their own 
hands. They wrote, remonstrated, and declaimed, and, at 
length, feeling their confidence increasing with their power, they 
organized a scheme of self-reform, by means of which the 
aristocratical influence was extinguished, and the whole Catholic 
“— became fairly represented in their assembly. 

e person who first filled the office of manifestor (writer 


= to the committee after its renovation) was Mr. Richard 

urke, son of the celebrated statesman. This young man had 

performed his duties zealously, but with great intemperance ; 

and the cause was thought to have been much prejudiced by 
VOL. IX.—wW. R. G 
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his assistance. He was, therefore, civilly dismissed, and by a 
general vote of the committee, Tone was elected his successor. 
One of the first duties which devolved upon him in consequence 
of this appointment was that of drawing up a comprehensive 
declaration of Catholic grievances. This task he executed to 
the entire satisfaction of his employers, and every one, we think, 
who has read the memorial, will allow that it deserved the 
praises which were bestowed upon it. Indeed, from the speci- 
mens of his official compositions which are preserved in these 
volumes, it is impossible not to form a high idea of his qualifi- 
cations for the situation he filled under the general committee. 
They are drawn up in a clear, manly, unaffected style, and are 
free from those ambitious ornaments which generally disfigure 
the state papers of Irishmen. This petition, in which the simply 
Catholic grievances were of course put forward most prominently, 
but in which the evils arising from an unequal representation 
were forcibly alluded to, it was determined not to present in 
the ordinary manner, through the intervention of the lord 
lieutenant, but by a deputation to St. James’s. The wisdom 
of this bold measure was confirmed by the result. Mr. Pitt, who 
understood the indications of popular feeling much better than 
the secretaries and attornies-general on whom he had been 
obliged to depend for his information, instantly perceived that 
the Catholics were a much more powerful and determined body 
than they had ever been in past times, and he resolved upon 
concession. The next session of the Irish parliament produced a 
bill for the complete abolition of the penal code, and the removal 
of the Catholic disabilities generally. This bill called forth all 
the wrath of the English party. The exertions of their cham- 
pion lord Clare, though unsuccessful in defeating it, greatly 
modified its utility. During its passage through the House, it 
was stripped of some of its best provisions, and, in the end, 
the Catholics were placed nearly in the situation in which 
they now stand. The circumstance of an exception being 
made in this bill against the aristocracy, seems at first sight 
perfectly unaccountable, and in a long speculation upon the 
subject, Tone seems quite at a loss to understand the anomaly. 
But when it is remembered that the bill was extorted from the 
fears of the government, that it had everything to apprehend 
from the people, and was quite safe in the devotion of the 
aristocracy ; that the higher classes of Protestants, whose 
ye prejudices were bs: into more frequent collision 
with the atholics of their own rank, would take a particular 
delight in humbling them ; lastly, that it was convenient to have 
an earnest of the obedience of the only part of the Catholic 
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community which would endure delay, by leaving them some- 
thing to bape for; the paradox seems to admit of an easy 
solution. 

So far the Catholic committee had been wonderfully success- 
ful. But the hour of their triumph was likewise the hour of 
their humiliation. The Irish minister who was commissioned 
to strike as good a bargain for his master as possible, required a 
declaration from the Catholic representatives previous to the 
passing of their bill, that their constituents would be satisfied 
with the proposed relief. Such a declaration was, of course, 
equivalent to an acknowledgment, that the labours of the united 
{rishmen for parliamentary reform, and the removal of the 
English yoke, were not deemed important by the Catholic body. 
Yet, in defiance of the arguments of the better members of the 
assembly, it was finally determined to accede to the minister’s 
terms ; the required declaration was made, and parliament no 
longer fearing a body which had pledged itself to ask for nothing 
more, followed up their late concessions by an Insurrection act. 
From this time, the hopes of the friends of Ireland seem to have 
become almost desperate; and we may date from it, that 
dreadful series of useless insurrections and barbarous retaliations 
which at length, during the vice-royalty of lord Camden, 

roduced events to which there is scarcely a parallel in any 
istory. 

That the despondency which these honest men felt, was a 
natural and very excusable result of the high hopes they had 
indulged, and of their cruel desertion by the more numerous and 
efficient party in Ireland, we are willing to allow. Yet it was 
no meagre or insignificant triumph which had already rewarded 
their toils. The abolition of the whole penal code—to obtain 
only a partial repeal of which the Whigs had been exerting 
themselves for so many years, for which they had talked, 
pleaded, declaimed, and conceded, in vain, had been effected 
almost instantaneously by the simple policy of Tone and his 
associates, in not trusting to their own arguments or eloquence 
to persuade the legislature, but in stimulating the people to use 
those far more eloquent methods of persuasion, which derive 
their force, not from the talent, but from the number of the 
speakers. To say that such signal success should have induced 

em to persevere in the course which had led to it; that the 
Society of United Irishmen might still have exerted a powerful 
influence over the people, by the same manifestoes and addresses 
which had already been so useful ; that the dissentient members 
of the general committee should have seceded from that body ; 
have disclaimed the acts of the majority, and haye denied that 
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they represented the sentiments of the Catholics panes all 
this is very easy and very obvious, and yet it is exceedingly 
doubtful whether, under similar circumstances, men much more 
sage than those of whom we are writing, would not have felt 
disheartened like them, and like them have listened in the hour 
of disappointment to suggestions from without. 

From the remarks upon the state of public opinion in Ireland, 
during the period we have briefly run over, which are scattered 
through Tone’s Memoir, it appears that he attributed a great 
modification of that opinion to the excitement produced by the 
French Revolution. He describes the very opposite feelings by 
which he imagines the English and Irish public (meaning 
thereby, the lower orders) were affected, when they heard of 
the downfal of aristocratical domination in France. The one, 
he thinks, stimulated by that ancient animosity which a great 
patriot orator declared to be grounded in the necessity of things, 
grudged the possession of so much happiness to Frenchmen, 
eagerly received the news of any disaster which threatened to 
interrupt it, and willingly acquiescing in the determination of 
their rulers, submitted to endure all the evils and miseries of a 
war, for the sake of inflicting those evils and miseries upon their 
regenerated rivals. The Insh, on the contrary, having no such 
hereditary anti-gallican prejudices, sympathised, he thinks, in 
the triumphs of the oppressed people whose condition so much 
resembled their own, saw with rejoicing, that free opinions made 
their way in defiance of every obstacle, and considered their 
blessings cheaply purchased by the sacrifice of those who would 
for ever have denied them. If we wanted to shew how necessary 
it is that the testimony of those “ eye-witnesses” whose state- - 
ments some honest people would believe in the gross, should be 
sifted with at least as much care as the statements of an 
other persons whatever; this account of the state of public 
feeling in the two countries, by a man with very respectable 
opportunities for judging, would furnish us with the proof. It 
is scarcely necessary to remark, that the people of England did 
not feel any of that horror which this ingenious writer supposes 
they must have felt at the prospect of their rivals acquiring a 
good government—that, on the contrary, the middling classes 
watched the progress of the Revolution with the most friend] 
interest, and the lower classes with perfect indifference; till 
those who had much more solid reasons for hating refortA than 
for hating France, exerted that influence over the minds of 
their countrymen, which men with legions generally possess, 
to turn their feelings into the same channel as their own. 
The assertion, that the Irish people generally took a deep 
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interest in the Revolution, though not contradicted by such 
a weight of testimony, bears, we think, equal marks of ex- 
——- and absurdity. To suppose that the lower orders 
of the Irish could have found any leisure from the contem- 
plation of their own sufferings, to take a survey of the great 
events which were transacting in Europe, and to sympathise 
with the spread of opinions, in whose practical benefits they 
were unable to partake, seems to us all but an impossible 
supposition. As usual; the description which the writer gives 
of other people’s feelings, takes its colours from his own, 
and that which as a record of facts is most erroneous; as 
a means of enabling us to detect the sentiments which were 
uppermost in the narrator’s mind, is most valuable. Tone 
himself, and the more enlightened of his friends, evidently did 
feel what he imagines his countrymen in general felt; they 
watched the development of the great plot with the most 
intense interest, they shared in all the feelings of the actors, 
easily  peaneragen themselves that every new event was the 
type of some one which was to, happen among themselves ; 
and besides great encouragement, gathered from the broken 
promises and defeated manceuvres of the aristocratical party, 
much useful instruction as to the necessity of the people 
confiding simply and exclusively in themselves. Such feelings 
were natural, were what most honest men in similar circum- 
stances would have shared in, and the only misfortune is, 
that the want of sound political philosophy in these Irish 
patriots led them to the hasty conclusion, that those who had 
achieved their own emancipation more completely than any 
nation had ever done before, must necessarily be useful 
auxiliaries to other nations engaged in the same good work. 

It was about the time that the patriots were exasperated 
to the highest pitch, by the desertion of the General Committee, 
and the conduct of the Irish parliament consequent thereupon, 
that the emissary, Jackson, arrived in Ireland. The circum- 
stances of this man’s embassy—his extraordinary death—the 
trial of Hamilton Rowan—the wonderful defence made for him, 
and his more wonderful escape, after he had been convicted, are 
all well known to the English public, who are in general 
tolerably acquainted with those portions of Irish history which 
have any romantic interest to recommend them. In this ill-con- 
certed conspiracy, if such it deserves to be called, Tone was 
rather conde ly than intentionally involved. Some of his 
more sanguine friends had entered into negotiations with Jack- 
son; but Tone for some time felt convinced that he was a s 


of the English Government. When he discovered that he had 
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been mistaken in this opinion, he imprudently entered into some 
general conversation with the emissary on the state of Ireland ; 
and in Jackson’s papers which, when he was arrested, fell into 
the hands of the government, this conversation was recorded. 
The ministry knew the importance of Tone too well not to avail 
themselves of the information thus obtained ; but they likewise 
were too well aware of his popularity not to fear the consequences 
of making him a martyr upon such trivial evidence. This 
apprehension, the still greater fear of an acquittal, and the inter- 
vention of the Attorney-general, an old friend of the patriot, 
induced them to adopt a middle course, and they informed Tone 
that if he left England he would not be molested. As the terms 
upon which this indulgence was offered, did not involve any 
pledge respecting his subsequent conduct—a promise which it 
would have been ridiculous for the government to exact, as there 
was no security for its fulfilment—he wisely accepted the offer, 
and embarked for America. 

There he did not long remain. Some interviews with the 
French ambassador convinced him that the French government 
had not abandoned their design of invading Ireland, and that 
his services might be useful as an agent for the disaffected at 
Paris. He determined therefore to leave his family, and to 
repair to the French capital, with a view of pressing the circum- 
stances of Ireland upon the attention of the then newly-established 
Directory. 

If it had been possible for Tone to continue in Ireland, it may 
be a question whether he would have been justified in taking 
this decisive step, or whether he would have wished to take it. 
Up to the moment of his quitting that country, he had retained 
his official situation under the General Committee ; and though 
the unfortunate conduct of that body might have rendered his 
exertions in this capacity much less useful than they had been 
previously, he still could have exerted his talents very bene- 
ficially. His popularity was great, and his friends, though 
sometimes too rash to follow his counsels, evidently entertained 
an habitual respect for his character and his prudence. Under 
these circumstances he would probably have considered himself 
more usefully occupied in giving a direction to the feelings of 
the people at home, than in pleading their cause with a foreign 
power. But this alternative was denied him. He was an exile ; 
was he to be an idle exile? The question was not whether he 
should prosecute his schemes in one way or another, but whether 
he should adopt the course which circumstances pointed out, or 
remain perfectly inactive. 

Still it may be fairly urged, that before he entered upon such 
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a measure, as that of inviting a foreign force to assist in the 
liberation of his country, he ought to have deliberated long and 
calculated carefully. If he were not thoroughly convinced that 
the measure was likely to be successful, eg if successful, most 
advantageous to Ireland, he should have preferred the misery of 
being indolent, to the danger of being mischievous. That he 
was fully satisfied in his own mind of the wisdom of the enter- 
prise, it is impossible to doubt. His honesty, if every former 
action of his life did not place it beyond the reach of suspicion, 
received an irresistible attestation on this from his personal 
sacrifices. But was this conviction of the expediency of an 
invasion built upon sufficiently strong evidence? Had he studied 
the chances of success, and balanced them, with a steady hand, 
against the chances of failure? Had he considered whether the 
advantages to be derived from foreign interference would com- 
— for the risk of their exciting a prejudice in the minds of 

rishmen against the government which they had established ? 
We shall not pronounce any judgment upon the conclusion to 
which such calculations should have led him, because we have 
not, perhaps, sufficient data to found an opinion upon. But, if 
he omitted to take account of any of these circumstances before 


he arrived at his final determination, he was, so far, culpably 
precipitate. 

During his stay in France, in prosecution of the purpose 
which we have mentioned, Tone wrote a diary, which constitutes 
the largest, —— by no means the most important, part of 


these volumes: It contains some interesting accounts of his 
interviews with the French ministers and generals ; some lively 
descriptions of his alternations of hope and despondency about 
the success of his mission, and a more detailed account than 
had been previously presented to the public of the Bantry Expe- 
dition, from which he had anticipated most brilliant results. 
The remainder is written in a trivial and rather vulgar style. It 
is chiefly a narrative of the sights he saw which were not very 
remarkable, and the opinions he formed which were not very 
original, and it might have been omitted without any injury 
to Tone’s reputation as a man of sense. As, however, there 1s 
nothing in it disgraceful to his disposition or character, we 
are not sorry that it has been published, for the moral it 
suggests is very pecan It is impossible to compare the 
childishness and affectation which he frequently displays in 
this part of his work, with the clear and manly sense which 
is apparent in all his writings upon Irish affairs, without 
acknowledging that a man, however little of a sage, ordinarily, 
will, when he has a strong interest in judging correctly, exhibit 
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all the attributes of one. One instance will set this differ- 
ence in a strong light. Every one who really appreciates the 
good effects of he rench Revolution, and consequently takes 
a deep interest in its history, looks back with great concern 
and disgust at those silly politico-theatrical mummeries, which 
some members of the republican governments thought it good 
policy to encourage; but which were quite unnecessary to 
rouse the feelings of the people in their favour, and which 
brought the republic itself into disrepute with many indifferent 
persons, who had sense and honesty enough to believe that 
the ferocities of Mobs and Montagnards were not necessary 
consequences of the Revolution, or of the form of government 
which it established. Now, in the silliest of these exhibi- 
tions which took place during his residence in France, Tore 
seems to have A int a ridiculous delight. Even the truly 
sublime displays of feeling and courage, which he had often 
occasion to witness in the French soldiery and people, do not 
seem to have excited so much of his sympathy as the appear- 
ance of “ real troops” on the boards of the Theatre Frangais ; 
or the circumstance of a few pretty women singing the Mar- 
seillais hymn in national cockades ; or the irrational processions 
in honour of Reason. Mark the conduct of the same man when 
he was not an idle spectator, but an interested actor. 

Among his Irish friends were a number of men of amiable 
feelings, who had no great motive to desire a change, but who, 
partly from having their minds strongly excited by descriptions 
of their country’s misery, partly from liking the frolic of an 


Insurrection, had adopted ultra-popular views. These amateur 
revolutionists 


‘ Agreed to call each other by the title of citizen, and my father 
frequently received letters through the post-office, written in imitation 
of the popular style of the French Jacobins, and addressed to Citizen 
Theobald Wolfe Tone. His good sense pointed out to him the 
danger and folly of such idle demonstrations. ‘Make yourselves 
free,’ he would say, ‘ and call yourselves what you please. But you 
are no more citizens for shutting yourselves up in a room and calling 
yourselves by that name, than you would be all peers and noblemen 
by calling each other my lord.’ ’—Vol. i. p. 156. 


Some of the conversations contained in this diary are very 
interesting, especially those with Hoche and Carnot. The 
reverence which Tone expresses for the latter has been laughed 
at by a critic in a popular review, as an instance of the plebeian 
wonder at celebrated democrats, which is characteristic of “ the 
sons of coach-makers.” If the surest test by which we discern 
a low and grovelling spirit is his incapacity to admire a rare 
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combination of gifts and virtues, when they are not- set off by 
some adventitious distinction, or where they appear in the per- 
son of a stranger and an enemy, we need not inquire whether 
that imputation falls most heavily upon the panegyrist, or the 
contemner, of the talented and upright Carnot. 

Every thing relating to such a man possesses a certain degree 
of interest, and the following dialogue, which was the first 
Tone had with him, has additional claims to attention, from 
the importance of the topic debated in it :— 


‘I began the discourse by saying, in horrible French, that I had 
been informed he spoke English. ‘A little, sir, but I presume you 
speak French, and, if you please, we will converse in that language.” 
I answered still in my jargon, that if he could have the patience to 
endure me, I would endeavour, and only prayed him to stop me 
whenever I did not make myself understood. I then told him I was 
an Irishman; and that I had been secretary and agent to the Catholics 
of that country, who were about three millions of people ; that I was 
also in perfect possession of the sentiments of the Dissenters, who 
were at least nine hundred thousand, and that I wished to communi- 
cate with him on the actual state of Ireland. He stopped me here to 
express a doubt as to the numbers being so great as I represented. I 
answered, a calculation had been made within these few years, 
grounded on the numbers of houses, which was ascertained for 
purposes of revenue; that by that calculation the people of Ireland 
amounted to four million one hundred thousand, and which was 
acknowledged to be considerably under the truth. He seemed a little 
surprised at this, and I proceeded to state, that all those people were 
unanimous in their sentiments in favour of France, and eager to throw 
off the yoke of England. He asked me then, ‘‘ What they wanted 2?” 
1 said, “‘ An armed force in the commencement, for a point d’appui, 
until they can organize themselves, and undoubtedly a supply of 
arms, and some money. I added, that I had already delivered in a 
memorial on the subject to the minister of foreign relations, and that 
I was preparing another, which would explain to him, in detail, all 
that I knew, better than could F. done in conversation. He then 
said, ‘“‘ We shall see these memorials.” The ‘‘ Organizer of Victory” 
proceeded to ask me, “ Are there not some strong places in Ireland?" 
I answered, ‘1 knew of none, except some works to defend the 
harhour of Cork.” He stopped me here, exclaiming, ‘‘ Ay, Cork ! 
but may it not be necessary to land there?” by which question I per- 
ceived he had heen organizing a little already in his own mind. I 
answered, “‘I thought not. That if a landing in force were attempt- 
ed, it would be better near the capital, for obvious reasons; if with 
a small army, it should be in the North rather than in the South of 
Treland, for reasons which he would find in my memorials.” He then 
asked me, “ Might there not be some danger or delay in a longer 
navigation?’ I answered, ‘‘ It would not make a difference of two 
days, which was nothing in comparison of the advantages.” When 
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I told him that I came to France by direction and concurrence of the 
men who—(and here I was at a loss for a French word, with which, 
seeing my embarrassment, he supplied me), who guided the twe great 
parties I had mentioned. This satisfied me clearly that he attended 
to and understood me. I added, that I had presented myself in 
August last in Philadelphia, to citizen Adet, and delivered to him 
such credentials as I had with me; that he did not at that juncture 
think it advisable for me to come in person, but offered to transmit a 
memorial, which I accordingly delivered to him. That about the end 
of November last, 1 received letters from my friends in Ireland, 
repeating their instructions in the strongest manner, that I should, if 
ossible, force my way to France, and lay the situation of Ireland 
fore the government. That in consequence I had again waited on 
citizen Adet, who seemed eager to assist me, and offered me a letter 
to the Directoire Executif, which I accepted with gratitude. That I 
had sailed from America in the very first vessel, and had arrived 
about a fortnight ; that I had delivered my letter to citizen Madgett, 
which I had accordingly done. That by his advice I had prepared 
and delivered one memorial on the actual state of Ireland, and was 
then at work on another, which would comprise the whole of the 
subject. That I had the highest respect for the minister; and that as 
to Madgett, I had no reason whatever to doubt him; but nevertheless 
must be permitted to say, that in my mind, it was a business of too 
great importance to be transacted with a mere Commis. That I 
should not think I had discharged my duty, either to France or 
Ireland, if 1 left any measure unattempted, which might draw the 
attention of the Directory to the situation of the latter country, and 
that in consequence I had presumed to present myself to him, and to 
implore his attention to the facts contained in my two memorials. 
That I should also presume to request, that if any doubt or difficulty 
arose in his mind on any of those facts, he would have the goodness 
to permit me to explain. I concluded by saying, that I looked upon 
it as a favourable omen, that I had been allowed to communicate with 
him, as he was already perfectly well known by reputation in Ireland, 
and was the very man of whom my friends had spoken. He shook 
his head and smiled, as if he doubted mea little. I assured him the 
fact was so, and, as a proof, told him, that in Ireland we all knew 
three years ago, that he could speak English ; at which he did not 
seem displeased.’—Vol, i. p. 240-243. 


These statements of Tone’s bear the most evident marks of 
exaggeration, and prove how very hasty and imperfect his 
examination of the probabilities of ill-success must have been. 
With still more absurd confidence he assures Hoche, that “ the 
militia would come over en masse to the cause of their country,” 
as soon as a sufficient force should have landed, and tha‘ the 
regulars were wretchedly bad troops, who could oppose no effec- 
tual resistance to an invader. It is fair, however, to observe, 
that aithough he entertained these delusive hopes, he never 
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practically relied upon them. Five thousand he represented as 
the smallest number of troops, which the Directory should 
send if they expected any co-operation; and the very best 
general in the French army, he thought, should be selected for 
the command. He at first ig pe: for Pichegru, but when 
the Directory appointed Hoche, he acknowledged the superi- 
ority of their choice to his own. The republican spirit which 
animated this celebrated man, and which made his premature 
death so unfortunate for France, and so convenient for Napo- 
leon, is strongly exemplified in the following passage :— 

‘ He then said there was one important point remaining, and that 
was, what form of government we should adopt in the event of our 
success. I was going to answer him with great earnestness, when 
general Clarke entered, to request we would come to dinner with 
citizen Carnot. We accordingly adjourned the conversation to the 
apartment of the president, where we found Carnot and one or two 
more. Hoche, after some time, took me aside, and repeated the 
question. I replied, ‘‘ Most undoubtedly a republic.” He asked again, 
‘* Are you sure?’ I answered, ‘‘ As sure as I can be of any thing ; I 
know nobody in Ireland who thinks of any other system, nor do I 
believe there is any body who dreams of monarchy.” He then asked 
me, “‘ Is there no danger of the Catholics setting up one of their 
chiefs for king?” I replied, ‘“‘ Not the smallest, and that there were 
no chiefs among them of that ind of eminence.” This is the old 
business, but it looks well to see him so anxious on that topic, on 
which he pressed me more than on all the others.’—Vol. ii. p. 17. 


There were two points upon which Tone was very much 
pressed by the French ministry. The first was the assistance 
which could be expected from the aristocracy, the second 
referred to the oo conduct of the Catholic clergy in case 
of an invasion. To both of these questions his answers were 
very explicit. 

‘ Clarke still seemed to have a leaning to the co-operation of our 
aristocracy, which is flat nonsense. He asked was there no man of 
that body we could make use of, and again mentioned, for example, 
the duke of Ormond? I answered, ‘‘ not one,” that as to lord 
Ormond, he was a mere voluptuary without a character of any kind, 
but that of a blockhead ; that I did believe, speaking my own opinion 
as an individual, that, perhaps, the duke of Leinster might join the 
people, if the revolution was once begun, because I thought him a 
good Irishman ; but for that opinion, I had merely my own conjec- 
tures,’—Vol. i. p. 276. 


Again, 
‘ Hoche asked me was it likely that any of the men of property 


wished for a revolution in Ireland? I replied most certainly not, and 
that he should count on all the opposition that class could give him ; 
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that if any of them joined us, it would be sorely against their real 
sentiments.’ 


Even Tone’s sanguine disposition could not blind him to the 
absurdity of expecting co-operation from such a quarter. Upon 
the subject of the Catholic clergy, our readers will be more 
surprised at the sentiments which he expressed. In the con- 
versation with Clarke, which we have just quoted, he makes the 
following statement :— 


* Clarke now came to the influence of the clergy over the minds of 
the people, and the probability that they might warp them against 
France. I assured him, as the fact is, that it was much more likely, 
that France would turn the people against the clergy, as within the 
few last years, that is to say, since the French Revolution, an asto- 
nishing change with regard to the influence of their priests had taken 
place in Ireland. I mentioned to him the conduct of the body, pending 
the Catholic business, and how much and how justly they had lost 
their character on that account. I told him the anecdote of the Pope’s 
Legate (who is also archbishop of Dublin) being superseded in the 
actual management of his own chapel; of his endeavouring to pre- 
vent a political meeting therein, and of his being forced to submit 
and attend the meeting himself; but particularly I mentioned the 
circumstance of the clergy, excommunicating all defenders, and even 
refusing the sacrament to some of the poor fellows in articulo mortis, 
which to a Catholic, is a serious affair, is all to no purpose. This last 
circumstance seemed to strike him a good deal.’—Vol. i. p. 279. 


To a person conversant with the Irish politics of the present 
day, such a statement as this will be most startling. If there 
were not abundance of evidence to confirm Tone’s position, it 
would be nearly impossible to believe that an influence which, 
in the year 1838 is represented by all parties as little short of 
omnipotent, should in the year 1797 have been tending so 
rapidly to insignificance. When we consider, however, the 
manner in which Ireland has been dealt with by its friends, as 
well as its enemies, the phenomenon of priestly power aug- 
menting instead of diminishing with the progress of society, 
is partially accounted for.* It is evident, that as long as the 

eople were taught to look at other grievances, as of more 
importance to them than their simply religious grievances, as 





* One of the most remarkable circumstances in confirmation of it, is 
the total silence of the secret committee of the Irish House of Commons 
in ther report on the causes of the rebellion 1798, respecting the con- 
nexion of the clergy with that evert. See on the one hand, the speeches of 
lord Lorton, Mr. Dawson, and lord Lyndhurst ; on the other those of 
Mr. C. Grant, and lord Plunket, who has frequently represented the 
Catholic clergy as the only body (the government of course not excepted) 
who had power to preserve tranquillity in Ireland. 
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long as they aspired to be politicians, so long the priesthood 
had comparatively little influence over their conduct. Eve 
exertion for the removal of the evils which affected them as 
citizens, tended to estrange them from the men whose interest 
it was that they should regard themselves simply as the mem- 
bers of a sect. By the Union, public opinion was deprived of 
all its influence over the legislature ; and, being thus rendered 
pris useless, would, if the situation of the people had been 
ess miserable, have become likewise perfectly inactive. But it 
was impossible that a people suffering like the Irish should 
fail to raise its voice, thou f that voice might not be heard. 
In times of unusual wretchedness, the people expressed their 
feelings by acts of ferocity, burnings, assassinations, and 
whatever else is comprehended under the generic name of 
Rockism. At other times, when misery was at par, public 
opinion, which still required a vent, no longer able to give a 
direction to the debates in parliament, received its direction 
from those debates. Now, we all know the turn which it 
has pleased the patriots in the two Houses to give to these 
debates, whenever they have related to Ireland. We all 
know that there has been one question, which has absolutely 
absorbed the attention of the collective wisdom of the two 
nations. Every other grievance they have treated as nothing, 
compared with the Catholic disabilities, wer remedy nothing 
compared with Catholic Emancipation. hile this question 
remained undecided, it mattered not what others were discussed, 
what other measures were carried. Patriots out of doors might 
try to relieve—their efforts could do no good: ministers within 
doors might wish to tyranize—they could do no harm. Ever 
measure suggested by the one, if a palliation, was too weak, if 
a radical alteration, was too violent, a substitute for the great 
panacea. Schemes for subjecting the whole population to mili- 
tary law might be proposed by the other; and, unless some 
chance allusion to the great subject opened the sluices of decla- 
mation, no patriot would think it worth his while to utter a 
syllable in opposition. The attention of the people of Ireland 
being thus driven to this topic, it is not difficult to conceive 
what classes could have an interest in fixing it in the same direc- 
tion. The clergy of both persuasions, we may vs believe, 
would not be loth to foster a habit of thinking, which in a 
short time would make the political feelings of any individual 
merely a function of his religious creed. Above all, the cler, 

of the proscribed faith would eagerly confirm the idea, that all 
the inconveniences which their flocks undergo are suffered b 
them as Catholics, They would thus identify themselves wit 
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the feelings and sympathies of the people ; they would become 
the regulators of the temporal, as well as the spiritual warfare 
of their disciples ; and their religious supremacy, as it seems to 
expose them most to the attacks of the enemy, would give 
them some right, as a compensation for being foremost in danger, 
to be foremost in esteem and authority.* 

But we must return to our subject. Some of the more rash 
of the French ministers seem to have felt a strong desire to 
revenge the conduct of the English government in the affairs 
of La Vendee and Quiberon, by sending a party of “ Chouans” 
to do what mischief they could in this country. Tone, who 
was consulted respecting the feasibleness of this scheme, rather 
discouraged this design, as tending to interfere with the great 
object of all his wn. 4 He afforded them, however, all the 
assistance in his power, and gave way on more than one occa- 
sion to all those feelings of detestation towards the English 
people which it would be strange if any Irishman could repress. 

The details of the Bantry Bay expedition are given at great 
length in Tone’s Diary, and they have all the interest which 
belongs to the narration of an enthusiastic spectator, who relates 
the events at the moment of their recurrence, before time has 
impaired the correctness of his recollections, and the vividness 
of his emotions. The termination of this ill-starred scheme is 
describe with great minuteness; the disappointed historian 
concluding with the reflection, that England had been twice 
saved by the assistance of the elements, and that it behoved 
him to imitate the magnanimity of Philip IJ, in submitting to 
the inevitable dispersion of the new Armada. 

During the remainder of his short career, Tone was occupied 
in stimulating the Directory to renew their attempt, in endea- 
vouring to secure the co-operation of the States General for the 
same undertaking, and in counteracting the false representations 
and supporting himself i the intrigues of some of his 
emigrant countrymen. ilst en in these disheartening 
labours, news of the dreadful transactions which were commenc- 
ing in Ireland, and which mark out the year 1798 as the darkest 
in its dark annals, reached him at distant intervals, and through 
uncertain channels. First he heard of an insurrection prema- 
turely commenced, certain to terminate unfortunately for his 


* If there were not many persons who will take pains to misunderstand 
our meaning, it would be unnecessary to remark, that we do not, for an 
instant, suppose that the concession of the Catholic claims will increase the 
power of the clergy. It is the undue prominence which has been given to 
the subject during its discussion, which, we think, must have materially 
conduced to this end, 
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country; and certain to cause the loss of its boldest and wor- 
thiest sons. Then came intelligence that his friends had one 
after another been arrested, and were on the eve of being sacri- 
ficed to their zeal for what he considered the most glorious 
cause in which it was possible for men to engage. And lastly, 
he was apprised of such transactions performed under the 
name and by the sanction of the law, as had not been witnessed 
even in Ireland, since the massacre of 1641, a massacre which 
the Orangemen, whose heads were every way worthy of their 
hearts, really believed they were revenging on its authors. 

That these events affected him deeply, we do not want his 
testimony to believe. It would have been well for him, for his 
country likewise, if the burning desire of revenge which they 
kindled in his mind, had not made him careless about preserv- 
ing a life which had been, and might have again become, most 
useful to the cause which it had been spent in promoting. He 
had pledged himself to the French government, that he would 
accompany any force which they should furnish him with, 
though it were only a corporal’s staff; and a point of honour 
led him to adhere almost literally to this extravagant promise. 
The troops which were sent out in the Hoche were manifestly 
inadequate to rekindle the almost extinguished embers of 
rebellion in Ireland. But they had not even the opportu- 
nity of making the experiment. The squadron was captured, 
and Tone, who (being an adjutant oumen in the French service) 
for some time passed undistinguished among the other prisoners 
of war, was at length discovered to the government by an old 
College friend, sir George Hill, and brought before a Court 
Martial. 

Of the defence which he made upon this occasion it is unne- 
cessary to speak. Enemies, as well as friends, have acknow- 
led its manliness and dignity; and if it has never been 
spoken of in that high-flown language which has been bestowed 
upon the apology of a much greater malefactor, it is not difficult 
to explain why the regulators of taste should have found much 
less pleasure in extolling the composition of Wolfe Tone, the 
honest, and generally the useful, friend of Ireland, than that of 
Thomas Wentworth, one of its earliest and most inveterate 
oppressors. A critic, whom we have before had occasion to 
notice, calls this defence “a very flowing declamation.” That 
every one who has read it knows that it is not a flowing decla- 
mation, and that few persons, of whatever politics, have Tiked to 
acknowledge themselves incapable of appreciating its merits, is 
nothing tous. We have no need to be angry with a writer who 
has furnished most convincing proof that other persons, besides 
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reformers, are ‘ devoid of feeling ;” and that it is possible to be 
vey “ cold-hearted,” without being the least of a philosopher. 

n the lessons which these interesting volumes afford, 
respecting the past history and present condition of Ireland, 
we have in the course of this article dwelt at some length. 
Other reflections, of a more general nature, will have suggested 
themselves to our readers. The moral of Tone’s work lies 
upon the surface. We only hope that those to whom it should 
serve for an encouragement or a warning, will lay it to heart. 
To some it must have furnished topics of strange, and, we 
should think, of not very pleasing, meditations. 

There are not a few persons, and among a class too, which 
boasis a very profound acquaintance with the world, who treat 
with scorn the supposition that the people are capable of exert- 
ing themselves in their own behalf; that they are not wholly 
dependent upon those who have undertaken to be their patrons; 
that they have energies which they may, one day, put forth to 
some useful purpose. They affect to wonder how any one can 
uphold opinions so contrary to the maxims which are current 
among “ experienced statesmen ;” to the profound observation, 
for instance, “ that individual exertions are always fruitless ;”’ to 
the grave assertion, “that the many area rope of sand;” to 
the undoubted rule, “ that the only instrument for effecting any 
political good, is an aristocratical party,” whose members, it is 
true, have interests at variance with those of the people, but 
whose corporate mind is singly and exclusively devoted to its 
service. 

The confidence of these reasoners and their disciples will be 
severely shaken by a perusal of these volumes. They will not hate 
the people less, when they learn that a man, without influence or 
distinction of any sort, not by ranking himself under a leader, 
not by joining with a party which “had a stake in the country,” 
but simply by procuring the co-operation of men separately 
as weak as himself, was able to astonish an opposition into 
activity, and frighten a government into concession. But that 
they will fear them much more, we think we may venture to 
predict. The lesson will not teach them to leave off cursing 
the multitude, but may possibly cure them of the somewhat 
idle habit of laughing at it. 

Indeed there are few persons who will be so well able as these 
to appreciate the labours of such a man as Tone. They have a 
scale by which they can measure, a standard to which they 
can compare his exertions. If a foreigner should ask them to 
point out the most remarkable transactions in which those 
statesmen were engaged whom they are accustomed to celebrate 
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as the greatest, wisest, and best, that their country ever pro- 
duced—of how many could they call to mind no other 
memorials than set harangues, ingenious apologies for the 
actions of themselves or their friends, when excuses could be found 
for either, or skilful recriminations upon the assailant when they 
were quite indefensible * Now, will it not strike them as rather 
strange (considering the ¢'{ts and influence of these statesmen 
were so extraordinary) that if they were required to mention 
the actions which had signalized the life of a poor unpatronized 
“son of a coachmaker,” they could give an answer so much 
more satisfactory ; that in place of a long prepared oration 
which affected an audience foran hour, they could have referred to 
the establishment of a mighty organ of me opinion, which for 
years made the rulers of the land tremble; instead of an elo- 
quent panegyric upon some living or dead nobleman, they 
might point to the abolition of a penal code, which. flattered 
the prejudices and gratified the hatred of those whom he 
conpallaa to abandon it; instead of a brilliant reply, which 
reduced an opponent to silence and confusion, they might 
unveil a scheme for the overthrow ‘of a government six 
centuries old, which was only prevented from being success- 
ful by an accident no human foresight could have provided 
against? What theory they may frame to account for this 
paradox we cannot tell. We should scarcely think it could be 
one which is grounded upon the notion that a mere man of the 
people is an utterly helpless and inefficient being. 

And if their reflections on the past are not agreeable, their 
anticipations cannot be very consolatory. Tone was not of 
those anomalies which characterize a single era, and to which 
no subsequent age is likely to exhibit a parallel. The miracle 
(if it was a miracle) is, that he should have arisen when he did 
arise ; the appearance of such a man now would be a mere 
natural event. Whatever other effects may have been produced 
upon the middling classes of the community by the discipline of 
the last five-and-twenty years, we may be quite sure that it has 
not had the effect of teaching them to confide more in aristocratical 
factions; that it has not had the effect of lessening their belief in 
the necessity of self-dependence ; that education, which has defied 
all attempts to check its diffusion, or control its direction, has 
brought with it a power—an intellectual power—which teaches its 
own use and guides its ownoperations. But this is not all: it is not 
the strength of their enemies only which the supporters of exist- 
ng abuses have tofeer. Thatstrength—infinitely more intelligent, 
infinitely more concentrated than it was when, in the hands of 
Tone and his confederates, it produced such remarkable results 
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—instead of being met by any accession of force in the hosts 
against which it is directed, will encounter a far feebler oppo- 
sition than at any former period. Formerly the men who are 
“rocked and dandled into legislators” were assisted by able 
mercenaries, selected from the ranks of the people, who inter- 
posed a dexterous and subtle sophistry between the imbecility 
of their patrons and the arms of reason and truth with which 
they were assailed. Upon the assistance of these Swiss troops 
they must count no longer. Warned by the unfortunate fate 
of men who have brought splendid talents to the assistance of 
those who had too little wisdom either to defend their own 
abuses or to understand the merit of those who pleaded their 
cause; warned by the mortifying treatment which Burke en- 
dured from those who were indebted to him for the only plau- 
sible arguments ever advanced in their behalf; warned by 
instances still fresher in our recollection of individuals who, 
having in early life sacrificed genius, independence, reputation, 
every thing, to the aristocracy, at last found themselves com- 
pelled to seek refuge from their contemptuous patronage in the 
support of the people,—talented plebeians, however little 
principle they may possess, will pause before they desert for 
such temptations that which is not the public cause only, but 
their own. 

To what determinations such reflections as these may lead 
the ruling classes in this country, we shall not venture to guess. 
If the knowledge that there is arrayed against them a force so 
irresistible, should induce them to seek to avert its hostility by 
displaying some sympathy with a class from which they are 
separated by interest, their tardy prudence will be a proof that 
while the rest of society has been moving onwards so rapidly, 
they have not remained entirely stationary. If, on the con- 
trary, they trust that a superstitious veneration for ancient 
institutions will induce men patiently to endure practical griev- 
ances; and if in the strength of that belief they shou - 
tinue to manifest by their indifference to the interest of the 

ple that contempt for them which their past acquiescence 
as, perhaps, merited, time may convince them that their con- 
fidence was misplaced, and their contempt premature. 
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Arr. V.—An Essay on Money-Lending ; containing a Defence of Legal 
Restrictions on the Rate of Interest, and an Answer to the Objections of 
Mr. Bentham. By Francis Neale, Esq. M.A. Barrister-at-Law. 
London. 1826. 


EBLEV EN years have now elapsed since Mr. Serjeant Onslow 

first submitted to the House of Commons the expediency 
of abrogating the Usury Laws; and although, among the 
public, the number of instructed persons who 4 alae ae their 
absurdity and mischievousness has inconceivably increased, yet, 
in that assembly, to its disgrace be it spoken, they possess a 
formidable band of supporters: such is the “ march of mind ” 
among the landed gentry, who form, or, at all events, influence, 
a majority of that body. Not content with aaa gen cheap 
corn from a starving population, with diminishing the productive- 
ness of capital, and impeding its accumulation, as they have 
done, and continue to do, by their Corn Laws, for the sake of 
adding a few pounds per annum to their rent, they persist in 
burthening the industry of the country with these barbarous 
restrictions, although - do not derive a particle of benefit 
from them. :; 

it is indisputably to the fostering care of the country gentle- 
men that the Usury Laws owe their continuance. To them the 
credit is due of having preserved these sacred relics of the 
wisdom of our ancestors from the profane hand of the reformer, 
and from the fate to which the laws against witchcraft, and 
other venerable absurdities, have been subjected. The praise 
of antiquity is, as we believe, the only praise to which the 
Usury Laws are fairly entitled. We think it will not be difti- 
cult to show how much inconvenience and suffering they inflict ; 
aye, even upon honourable country gentlemen so prominent in 
the ranks of their supporters. 

We are, say the country gentlemen, a very important class 
of persons, the bulwarks of our glorious constitution. We are, 
in a word, the property and the agriculture, the wisdom and the 
virtue of the country. Admit this, in deference to their modesty. 
Is it not desirable, they continue, that we should be indepen- 
dent ? that we should be able to raise money whenever we want 
it, and pay only five per cent interest for it, instead of being at 
the mercy of a set of relentless usurers and capitalists, who would 
make us give five and a half, or six? Admit this also, and wé 
beg our readers to bear in mind that these are important admis- 
sions ; but inasmuch as the country gentlemen further affirm 
that the Usury Laws secure for them this independence, and 
that it would be annihilated were they abolished, they maintain 
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a doctrine which we dispute. What we assert is directly the 
reverse. Country gentlemen, it is said, are enabled by the 
Usury Laws to borrow money with facility, and at a low rate of 
interest, which, were those laws repealed, they would not be able 
todo. They can, it is true, under present circumstances, borrow 
money with facility, and at a low rate, but no evidence is ever 
adduced to show that this is owing to the laws. We contend 
that it is not owing to them, but to the competition of capitalists, 
and to the goodness of the security which country gentlemen 
are able to offer. They can borrow money on mortgage at the 
market rate, that is, at a rate bearing a given proportion to that 
at which other loans are made, and the competition of capitalists 
would enable them to do so, if the laws did not exist. The mode 
in which competition operates is so well known, and so perfectly 
obvious to the dullest comprehension, that it would be idle to 
give an explanation of it here. It is sufficient for us to point 
out that this is a case in which competition operates freely and 
without restraint ; which, as it is never disputed, we might take 
for granted, but which, nevertheless, we conclusively show, by 
remarking that the market rate is sometimes four per cent, and 
that then the country gentlemen borrow at four per cent, as was 


the case two _— ago, and probably is the case at present. 
t 


But we defy the most ingenious of their advocates to trace this 
to the Usury Laws. So long as the market rate is at or below 
the legal rate, no harm, we admit, is sustained by the country 
gentleman in consequence of the laws, although at the same 
time it is obvious he gets no good by them. They are, then, 
wholly inoperative. But suppose the market rate of interest on 
mortgages is above the legal rate; suppose, for example, that 
a capitalist can employ his money at five per cent by lending it 
on stock, or investing it in Exchequer bills, which, being more 
convertible, are for that reason more desirable securities : what 
then becomes of the country gentleman and his protecting laws? 
He has no longer any charms for the capitalist; and his only 
alternative is either to go without his loan, or to raise it by 
way of annuity, or by some other circuitous mode, whereby he 
pays for it nine or ten per cent ; whereas if there were no Usury 
Laws, he would be able to borrow it at six. This comfort cer- 
tainly do the Usury Laws afford, but no other—under no cir- 
cumstances can they lower the rate of interest to country 
gentlemen, under some they must infallibly raise it. 

So much for the arguments of the land-owners touching the 
effect of the Usury Laws on themselves. Highly, however, as 
they esteem themselves, and thoroughly convinced as they are, 
that the prosperity of the country is dependent on, and identifi- 
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able with, their prosperity, sometimes do one or two of their body 
condescend to defend the Usury Laws on other grounds. 
Among other arguments in their favour, they triumphantly and 
repeatedly urge, that the ree has flourished under them. 
This may be very true; but it should be recollected that the 
country ~ fiourished equally under the Corn and Game Laws, 
under the Court of Chancery, under the National Debt, under 
Corporations and Colonies, and a multitude of other blessings. 
The prosperity of the country, we are entitled to say, is owing 
to these, and not to the Usury Laws. Some other evidence of 
their utility must be adduced beside this. 

The prevention of prodigality is one of the alleged advantages 
of the ony Laws, and of all the arguments used in their favour, 
this is, perhaps, the most plausible. This part of the subject, 
however, has been so completely exhausted by Mr. Bentham, 
in his admirable tract upon this question, that we can hardl 
avoid going over the same — ; but the perseverance with 
which the dogmas which he has so successfully assailed are 
still clung to, renders it indispensable, that we should, for a 
moment, resort to the same effectual weapons. 

If they prevent, or even materially check, prodigality, they 
possess considerable merit. But, even granting they effect this, 
their necessity is not established ; for if, at the same time that 
they prevent the dissipation of wealth, they impede its produc- 
tion (which we propose to prove) where is the gain? In point of 
fact, however, they are not in the least instrumental in checking 
pneeiy- If the prodigal has property in possession, as must 

e the case with most prodigals, the Usury Laws have nothing 
to do with him, and it is only when he has property in reversion 
that they can operate at all upon his conduct. Of these how 
few, how infinitely few, are deterred by the Usury Laws from 
improvident bargains for the future! Not to mention the cases 
in which money-lenders, on receiving a remuneration commen- 
surate with the risk and odium which they incur, are induced to 
directly violate them ; is it not the easiest thing in the world to 
evade them? We could detail a hundred ways in which the 
most perfect and secure evasion is to be accomplished. It is 
sufficient for our purpose if we adduce one or two. The most 
common mode is that of the purchase of annuities, and the 
universality of this practice is so well known, that it needs little 
comment. A man receives a sum of money, and, in consideration 
of this, he gives the donor an annuity of perhaps ten or twenty 
per cent per annum, paying besides, the law expenses on the 
transaction, and the cost of the insurance of his life, thereby 
assigning at a certain period the principal back to the lender, 
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after having paid him an exorbitant interest for the use of the 
loan. There can be no more effectual mode of making a loan at 
a high interest than this: but if, as might be urged, it should 
be deemed possible and expedient for the legislature to put a 
stop to this practice, there are still other a left which might 
be resorted to, equally effectual, equally oppressive on the 
borrower, and not to be prevented by any prohibition short of 
that which should suspend all the intercourse between man and 
man, of which money is the instrament. Of such a descrip- 
tion is the plan so notoriously frequent, where the lender, in 
consideration of the loan, compels the borrower to take goods of 
him at inordinate prices, by which means he frequently procures 
for himself an interest of forty or fifty per cent. It is the same 
with spendthrift governments as with spendthrift individuals : 
they too are not at a loss to find ways of evading laws which 
they will not consent to repeal. Witness the loans of our 
government in the late wars. At the legal rate it could find no 
lenders, but the money was indispensable, and it accordingly 
actually paid six or seven per cent, while it denominated the 
loans three or five per cent loans, thus veiling its inconsistenc 
by a manceuvre as flimsy as it was contradictory and shated. 
Infinite are the means of evasion—means whose existence the 
advocates of the Usury Laws cannot deny or control. The 
pour over them their lamentations; but for ourselves, we thin 
that this facility of evasion is the only good point about the laws, 
the only merit they possess; inasmuch as it tends to mitigate 
and soften their oppressive operation, which would otherwise be 
far more burthensome and pernicious than it actually is. 
Equally inefficacious are the Usury Laws in serving the 
needy but industrious, as in sheltering or restraining the prodi- 
gal and extravagant. It would bea happy thing if they were 
simply inefficacious, but they are more than this; they are, 
notwithstanding the facility with which they are to be evaded, 
most ruinous and oppressive. Small traders and merchants, it 
is urged, are protected from the extortion of money-lenders by 
these laws. To expose the falsity of this, if by protection is 
meant any thing beneficial, it is sufficient merely to contrast 
the situation of the small trader when under the protection of 
the laws, with his situation when deprived of their tutelary as- 
sistance. The credit of such a man is indifferent; he cannot 
raise money on the same terms as_ the great merchant, as the 
government, or even as the country gentleman. When, there- 
fore, the rate of interest to these is five per cent, the rate to him 
will be six or seven; which is indeed only a fair remuneration 
to the lender for the additional risk of his capital. And so it 
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will be when there are no restrictions. He will habitually give 
more than parties in better credit, and on these terms he will be 
able to raise money whenever he requires it. Now grant him 
the friendly, the fatherly protection of Usury Laws, and with 
what a boon you bless him. Five per cent interest will induce 
nobody to trust him with a loan, for at that rate capitalists can 
employ their money in securer quarters, and no one dares receive 
six per cent for fear of the penalties of the laws. What then 
is to be done? he must either have the money or be ruined. 
The choice is not difficult: he raises the money, no matter at 
what sacrifice. The money is procured either by an evasion of 
the laws, or, as is more frequently the case, by the sale of goods, 
which, being probably forced on the market at an unfavourable 
moment, are sold at a ruinous loss. In either case the rate of 
interest which he pays is infinitely more than he would be under 
the necessity of giving were there no restrictions. The instances 
of sacrifices of this nature in consequence of the laws in the years 
1825, 1826, when almost all engaged in trade were to be ranked 
among the needy, were innumerable, and it was stated in the House 
of Commons, by Mr. John Smith and others, that in the course 
of December, 1825, money was raised by the sale of stock at a 
sacrifice equivalent te an interest of seventy or eighty per 
cent per annum. And yet the laws are said to protect the 
indigent ! 

Tt may not be strictly correct, perhaps, to say, that the late 
commercial distress was caused by the Usury Laws; but it 
must have been obvious to every one how greatly they aggra- 
vated it. It is well known that the distress began by a scarcity 
of money in the city. In due time, as the scarcity increased, 
it became impossible to raise money on bills at the legal rate 
of interest. Then were seen the struggles of the needy to 
procure it in extraordinary ways; the timid became alarmed, 
and withdrew their capitals from circulation; credit was 
destroyed ; the difficulties of the embarrassed were increased, 
and hundreds sank under them. Nearly all this might have 
been avoided, had it not been for the mischievous interference - 
of the Usury Laws. On the first appearance of scarcity of 
money the rate of interest would have advanced, and not only 
would those whose wants were not pressing have been deterred 
from resorting to the sources of supply, but the temptation of a 
higher remuneration would have prevented the prudent from 
drawing in their capitals as they did, and would have attracted 
fresh supplies, by calling into cireulation what had previously 
been hoarded. Thus would multitudes of tottering establish- 
ments have been supported, and credit have remained uninjured, 
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It was in this very way that the crisis was met at Hamburgh 
and other commercial cities on the continent, where the rate 
of discount, advanced to ten per cent, remained so for a few 
days, and then, by attracting ample supplies of cash, it was 
again depressed to its former level. 

A word or two more with respect to the effect of the Usury 
Laws on small traders. It was stated by Mr. Rothschild, in 
his evidence before the parliamentary committee on this ques- 
tion (testimony which is appealed to with great exultation by 
the lovers of the laws), that “ he thinks the operation of the 
Usury Laws, as bearing upon the value of money in England, 
of great importance to tradesmen. In this country it is dif- 
ferent from those on the continent: a bill drawn upon such per- 
sons is seldom, if ever, seen; while in this country they abound, 
and are doubtless a great and necessary accommodation to that 
part of the community.” * * * “ These bills would become 
negociable at the legal rate of five per cent discount, which 
enables such persons to carry on their concern, not only with 
more facility and advantage, but to a much greater extent. It 
is impossible for me to say positively what would be the con- 
sequence to these and many others of a similar description, 
were the Usury Laws repealed ; but I believe great advantage 
would, in many, cases, be taken of the necessities of such 
persons, by the lender demanding, probably, two or three times 
the rate of interest from them on their security as would be 
required in discounting the bills of first and second rate houses ; 
therefore, it appears to me, that the less opulent should be 
protected in some way from being exposed to so great a reduc- 
tion in their profits, through the necessity of turning their 
capitals, by immediately discounting their drafts at an ex- 
travagant rate, those persons not having hitherto had much 
difficulty in discounting their bills at the legal rate of five per 
cent discount.” 

Mr. Rothschild is a great and successful merchant, and may 
perhaps be looked on as a competent judge of the circum- 
stances which proximately influence the exchanges and the 
prices of stocks ; but on the present subject, no great deference 
is demanded for his opinion. In the piece of evidence above 
quoted, the facts (to say nothing of the reasoning) are most 
glaringly erroneous. It is notoriously false that the bills alluded 
to are discountable at five per cent even in the best of times. 
They are for the most’ part not made payable at a banker's, and 
are on this ground, and on account of the smallness of their 
amount, inadmissible at the Bank of England, and conse- 
quently rarely current any where else. In times of the slight- 
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est scarcity, they are utterly unnegociable at the legal rate, and 
the unfortunate holder of them is obliged, if resolved on dis- 
counting them, to have recourse to the agency of some of that 
class of money-lenders whom the present laws alone call into 
existence, and who are justly objects of public execration. 
Such parties are readily found to supply him with what he 
requires ; -but removed as they necessarily are from the salu- 
tary influence of public opinion, there are no bounds to the 
extortion to which they subject him. To save him from the 
necessity of paying seven or eight per cent, the laws, as in the 
cases adverted to aboye, compel him to pay thirty or forty ; 
and, what is in itself no trifling consideration, constrain him to 
have dealings with uyprincipled rogues, in place of men of 
character and senpuntalillag. 

Instead of being injured, no class of men, we firmly believe, 
would be more benefitted by the repeal of these laws than small 
tradesmen or retailers. Their profits, made up as they are to 
such a great extent of the wages of their ve the are, with 


reference to the capital employed, enormous, and are capable 
of bearing with ease a higher rate of discount, to the extent of 
three or four per cent, than the profits of establishments operating 


ona larger scale. It is no hardship, then, we maintain, for 
these parties to pay a somewhat higher rate than extensive 
capitalists, but it is a grievous hardship to forbid them paying 
more than five per cent for a loan, when they are unable to 
procure it for less, even if that loan is necessary to save them 
from ruin. 

Wherever the facts which Mr. Rothschild mentioned in 
evidence are not erroneous, they tend most unequivocally to 
confirm the view we take of the effects of the Usury Laws. In 
Holland, Hamburgh, and the Hanse Towns, he states that there 
are no Usury Laws, and he allows that, nevertheless, the usual 
rate of discount on good bills is not more than four or five per 
cent; and he moreover affirms that he dues not know a country 
in the world where Usury Laws exist in which they are not 
evaded. Evidence to the same effect was given by other 
parties before this committee, in quantity as ample as we could 
possibly desire. Out of twenty-one persons who were examined 
on that occasion, only one was found besides Mr. Rothschild 
to express a decided opinion in favour of the laws, while seven- 
teen declared themselves as decidedly against them. Among 
these were several eminent solicitors, who bore testimony 
to the difficulties under which the country gentlemen laboured 
during the war, whenever they were in want of money. They 
all agree in stating that it was frequently impossible to raise 
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money on mortgage; that the ruinous system of granting 
annuities was almost invariably resorted to, and, on the whole, 
that the laws tended to diminish the value of landed property, 
to clog and burthen commerce, to oppress the indigent borrower, 
and generally to promote the very evils which they are designed 
to suppress. 

We have now stated, and have endeavoured to reply to, most 
of the arguments which are usually brought forward in defence 
of the laws. We have selected them chiefly from the debates 
on the subject in the House of Commons, and the public must 
have been familiar with them since the question was first 
broached. The next argument we shall advert to is one which 
has not, we believe, been employed in public by any one save 
and except his majesty’s present attorney-general. We do not 
know that it has yet met with a reply ; and yet, possessing as 
it does a little more of ingenuity and originality than those of 
the country gentlemen, eanagy, a little, a short refutation 
of it may not be superfluous. e will, therefore, endeavour to 
supply the deficiency. The argument we allude to is contained 
in the annexed extract from a speech of the then solicitor- 
general, two or three sessions ago. 

* But there was another objection to the removal of the 
pues laws for regulating the interest of money. It would 

ave the effect of making capitalists engross the profits of the 
most profitable trades without incurring any of the risks of 
partnership. Ifa man could get ten or twelve per cent for his 
money, by lending it on good security to a person engaged in 
a profitable trade, he would not become a partner in the trade, 
where the whole of his property would be liable, in case of 
failure, to the partnership debts: he would rather lend it, and 
then he was sure of a certain portion of the profits, if the trade 
succeeded, and if not, he would have a guarantee for his money 
advanced, to the prejudice of all other creditors.” 

Granting this to the full extent, the evil incurred by the 
repeal of the laws would still, from the rarity of its occurrence, 
be of no great magnitude, and would ill serve to counterbalance 
the weight of advantage which would, on other grounds, result 
from it. But we dispute the greater part of the learned 
gentleman’s argument. We contend first, that capitalists 
would not be able to engross large profits without incurring 
risk, or that if they could, they must necessarily do so nearl 
as often under the Usury Laws as they would after their panes { 
and secondly, that this is on the whole no evil, and therefore 
ought not to be discouraged. 


It is the opinion of most of the advocates of the Usury 
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Laws, that the market rate of interest ought to be somewhat 
below the legal rate; meaning, by the market rate, the rate at 
which money is lent for a long period on good security; and 
such has recently been the case. Now, as in the learned gen- 
tleman’s argument, it is supposed that the capitalist takes care 
to have good security for his loan, it is obvious that he will 
get no more than the market rate of interest, which will be the 
‘same whether the Usury Laws are in existence or not, for 
competition will here have its full operation without any thing 
to interfere with it. Transactions of this kind, therefore, would 
have no greater encouragement after the repeal of the laws than 
they had before. Such would be the case when the borrower 
has good security to offer, and it would only be when he has 
no such security to give, that the absence of Usury Laws 
would produce any effect. It remains to be shown that the 
effect then produced ought not to be regarded as an evil. The 
evil which appears to have been apprehended by the learned 
gentleman is, that when a party employs a borrowed capital, 
an imposition is practised upon the public in respect to the 
property of the party borrowing, inasmuch as he possesses the 
semblance without the reality of capital. But what matters 
the deception, supposing it does not give rise to any mis- 
chievous errors on the part of the public, or any member of 
it? and it cannot do this except in a very small number of 
instances. The public, it is true, may be led to give ad- 
ditional credit to this man, but they would have reason to 
do so, and in a vast majority of cases they would do so 
with impunity. In some instances, the party might be- 
come insolvent, and it is then alone that any evil would be 
experienced ; but even then, the borrowed capital which was 
the source of the delusion, would, if any remained in existence, 
stand among the assets of the insolvent to be shared among all 
the creditors. But the fact is, that few men would be so silly 
as to lend their capital, even although they should be paid a 
high interest, without security, to parties whose concerns were 
not in a promising state, and of a successful issue of which 
there was not a strong probability. In the event of a favourable 
result, there would of course be no evil to be apprehended. 
Having thus endeavoured to = that there is no harm in 
encouraging the embarkation of capital in such concerns, we 
are diaptded to go a step further, and to think that there would 
be much harm in discouraging it. If there is any one point in 
political economy which is established beyond dispute, it is, 
that whatever tends to interfere with the distribution of capital, 
tends to diminish its productiveness, and is therefore detri- 
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mental: and it is upon this principle that we feel justified in 
saying, that a regulation which prevents one party from employ- 
ing his capital as he likes, that is (if our estimate of human 
nature be correct) where it is most productive, and to den 
another party the privilege of paying a high value for cnpital, 
when he knows it 1s worth as much to him, is an injurious regu- 
lation. It is injurious in two respects: first, in so far as it 
prevents two individuals from acting agreeably to their incli- 
nations, which is a hardship to them ; and, secondly, because 
the public is deprived of the benefit of the increased pro- 
ductiveness which it is fair to presume the capital would 
possess, if employed by the party who manifests a desire to 
obtain it. A man, for example, might invent a new machine, 
over which his superintendence might be highly necessary, and 
which might require more capital to work it than he possessed. 
If he is prohibited from borrowing the capital wanted for this 
urpose, he loses the profit which he would acquire for himself 
in the employment of his machine; the capitalist to whom he 
would apply loses the opportunity of employing his capital in 
a way which would be agreeable to him, and the public sustain 
the twofold disadvantage of either not having an old commodity 
cheapened, or a new one created, and of discouragement being 


placed in the way of many who might otherwise be in a situation 
to benefit the world ty their ingenious discoveries. The most 


triumphant part of Mr. Bentham’s work is that in which he 
replies to Adam Smith’s thoughtless reflections on projectors, 
who it is there shown are, in fact, a class of men who merit the 
most unbounded encouragement and protection. 

It is now time that we should make a few remarks on the 
essay, the title of which is prefixed to the present article. It 
would not become us to neglect noticing arguments which are 
put forth with such pretensions, and embellished with such 
flowers of rhetoric as these are; nor will the task be difficult : 
to state will be to refute them. 

* “T] shall oppose,” says Mr. Neale, “the removal of legal restraint 
on Usury upon this bold and uncompromising principle, that the prac- 
tice of money-lending is altogether a terrible evil to the state ; and that 
therefore, if we cannot prevent it, we should at least restrain it as much 
as possible.” ’ 

This is indeed a “ bold and uncompromising” proposition, and it 
is proved by other propositions which are not less so. Mr. Neale 
begins by hinting that, as money-lending was discountenanced 
by a divine government, it is fair to presume that it must be 
improper and mischievous ; he very wisely, however, does not dwel 
on this fact, but fearlessly discarding the support of authority 
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human and divine, maintains his position by arguments drawn 
from his own fertile and ingenious mind. 
The evils of which money-lending is the cause are, he affirms 


‘A destruction of public confidence and public security, an usurpation 
of public rights and avoidance of public duties, the extinction of patri- 
otism, and the extension of cosmopolitan philanthropy ; the increase of 
great towns, and consequent loss of health, strength, and activity to 
those immured in them, and the encouragement of vice and effeminacy ; 
also the encouragement of gambling, and the acquisition of large for- 
tunes, with the pride, envy, hatred, and other bad passions resulting 
therefrom.’ 


And he sums up the whole by proving, that 


‘ Money-lending hurts the health, deforms the body, and degrades the 
mind of all those who occupy themselves with this pernicious practice.’ 


This is indeed a fearful catalogue of evils, and how we can 
manage to exist in a country where so baleful a system is 
tolerated is beyond our comprehension ; but as ‘‘ damnation” 
itself has been held by some to be very bearable to those who 
are used to it, so we suppose long habits have made us callous, 
and long sufferings unsusceptible of misery. Thus our eloquent 
declaimer oseneall — 


‘ Let us now consider the claim which money-lending may have to 
the credit of the next evils on my catalogue—usurpation of public rights 
and evasion of public duties. The ancient law, the law not yet formally 
abrogated, has decreed, that a variety of rights shall be inseparable from 
a certain possession of substantial property, such as, from its nature and 
qualities, was deemed in the greatest degree both certain and lasting, 
and was therefore called real. Such a portion of property, calculated to 
supply all his simple wants, and guaranteed to him by the power of the 
state, upheld by the strong arms of himself and his fellows, was supposed 
to render a man free and independent of every human being. His pos- 
session was, therefore, called a freehold, or a freeman’s tenement ; 
therefore his voice might be heard in the conclave of freemen. To him 
was committed an important share in the most honourable and delicate 
of all the trusts. which can exist in civil life—the formation of the 
supreme power of the nation. He was called upon to decide in every 
case implicating the life and fortune of his fellows, when all legal sub- 
tilties had been removed, and nothing more was wanting than a free- 
man’s sound discretion and fearless voice. Such was the law in its 
simplicity and unevaded . . . - The laws of which I speak may 
be wrong in principle and pernicious in effect. They are, nevertheless, 
still nominally unrepealed, and a part of our code. Daily do our judges 
appear to support them with almost religious zeal: and continually do 
all classes of Englishmen take occasion to boast of them. But, by the 
allowance of money-lending, these laws (startling as the position may 
at first appear to some) are, in effect, almost entirely abrogated and made 
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null and void. For the same deception, the same false credit that prac- 
tice gives rise to, and which I haye shown to be so ruinous to individuals, 
is able to lift itself against our very laws and whole community, and 
with more dangerous consequences. For by this means it is most clear, 
that a man may appear, according to all those evidences which the law 
does, and perhaps can, notice, to possess that due qualifying property, 
that sensible foundation of the most important rights, though he be 
really in perfect penury. In spite of the freeman’s boasted privilege, 
his life may now be tried by one that is even worse than pennyless—by 
one that has sold his very services and labour for a long time in anticipa- 
tion, sold them, perhaps, to the deadly enemy of him whose life is so 
arraigned. He may wait for awful judgment from the mouth of one 
who, if he be not a slave, is only to be distinguished from such by a very 
slight shade ; instead of the lash, he is made to feel the constant dread of 
a sudden bursting of that bubble on which he swims. If the usur- 
pation of the right of judgment by such a man as this be dangerous, 
incomparably more so is his medfling with the sacred trust of appointing 
legislators. Some think the spirit of liberty to be of so jealous a temper 
that she will forsake that temple on which one slavish hand has been 
laid, and return no more until the perfect expiation of so great a pollu- 
tion ; as some delicate birds are known to desert their nests that have 
once felt human touch.’—p. 17. 

Again— 

‘ The farmer, the merchant, the mechanic, the lawyer, the physician, 
though they should happen foolishly to make money their summum 
bonum, and internally to think nothing of consequence but as it leads 
to that prize, yet each, in running his peculiar course for it, performs 
functions of the greatest importance and benefit to all. But the case 
is otherwise with the money-lender; his art of growing rich is but 
the incessant ong of money from one bend to another. The 
drudgery in which his life is consumed fulfils no office, either of 
utility or ornament, to the public. But his life is worse than merely 
unprofitable and unnatural ; it deserves not the praise of indifference, 
for it is full of positive harm. In the first place it is beyond measure 
sordid. . . . —p. 52. 

We give these flourishes as samples of the whole. They are 
pompous and hollow enough in all conscience ; and sufficient, 
too, to show how well our author’s genius is suited to the pro- 
fession, of which he proclaims himself a member, and how highly 
entitled he is to eminence therein, 

If the justness of these arguments be admitted, Mr. Neale 
has made out an incontestable case in favour of the Usury Laws ; 
nay, more, he has demonstrated that our ancestors were quite in 
the right in prohibiting all lending at interest, and that we 
ought to hasten to abrogate our pernicious innovations, in order 
to become as virtuous and wealthy as they were. 

Seriously, however, it would be a work of supererogation to 
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demonstrate the groundlessness and futility of these self-con- 
futing diatribes against money-lending and money-lenders ; nor 
do we think it necessary to point out at length, how incalculably 
— are the advantages than the evils, which society derives 
rom it. Every instructed person is aware, that without the 
adoption of this system, no nation could emerge from barbarism, 
that trade and manufactures could not be carried on, except on 
the most trifling and contemptible scale; that no work of 
public utility or grandeur could be carried into execution, For 
where could be found the individual, or set of individuals, who, 
without the pecuniary aid of the inactive capitalist, would 
undertake the formation of a road or canal? Or, if persons of 
adequate wealth could be found, what motive would they have 
themselves to superintend such undertakings? It is in the 
hands of the industrious alone that wealth is productive ; and 
the proprietor of great wealth is usually, and almost necessarily, 
the reverse of industrious. The owner of capital may not only 
have no disposition to employ it himself, he may likewise not have 
the power. Charitable institutions, widows and orphans, derive 
their respective incomes in the majority of cases from capital 
lent to others, since the active employment of it by themselves 
would be impossible. In what state would these be, were 
money-lending prevented ? Even the labourer’s little earnings, 
which now, through the beneficent instrumentality of savings 
banks and benefit societies, are productively employed, would 
lie in a sterile heap; or, as is more probable, would be dissipated 
in transient, and perhaps mischievous gratification. hese 
would be the effects of a regulation that should altogether pre- 
vent the free circulation of capital, but they are too well known 
to make it requisite that we should dwell on them any longer. 
Leaving Mr. Neale, the whole of whose reasonings in his 
long pamphlet are founded on the single proposition, the ab- 
surdity of which we have endeavoured to show, we find but 
little more to say on the subject of the present article. We 
hope that what we have said may hasten the arrival of the da 
which shali see the downfall of these disgraceful laws, whic 
we are convinced have tended nearly as much as all the other 
restrictive regulations together, to retard the career of improve- 
ment and civilization. e cannot, however, but think that 
their reign will now be short. Prejudice, gross and blind pre- 
judice, and not the offspring of sinister interest, supported, as 
is but too frequently the case, by an ill-understood text of 
scripture, has hitherto been their chief support. But every 
step which is made in knowledge, every item of instruction con- 
veyed to the minds of the public, every exercise of their reason- 
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ing faculties will tend to diminish the influence of this. What 
has taken such firm root in the hearts of men we cannot expect 
to see at once overthrown, but we are sure that it may be suc- 
cessfully undermined with the aid of the instruments to which 
we advert. This process is slow, but happily it is not the less 
sure. Forty years ago we question whether there existed an 
individual in the country who presumed to doubt the wisdom 
of the Usury Laws: now, where is the man of cultivated and 
unprejudiced mind who doubts their absurdity? Our remote 
ancestors deprecated usury, that is, lending at interest, because 
Moses told the Jews that it was an abomination in the sight of 
the Lord, because it was unnatural for money to beget money, 
and among other reasons, because it involved a breach of the 
Sabbath, inasmuch as the plough of the usurer rested not there- 
upon. Our immediate ancestors, and our cotemporaries have 
hated usury, because it is exercised by persons of the Jewish 
persuasion, because it is apt to embarrass country gentlemen, 
and for sundry other reasons which we have already laid before 
our readers. Silly as the reasonings of thes2 latter are when 
viewed alone, how they swell into wisdom when contrasted with 
those of the former! May we not then expect that the rising 
generation, including even the race of country gentlemen, will 
be as much distinguished above that which is passing away, as 
this is above that which preceded it? No reasonable person 
can doubt it. But we trust we have not to wait so long even 
as this question may seem to imply. eee do the disputants 
meet on nearly equal terms. Numbers still preponderate on 
the side of the enemy, but in intellect we possess a triumph- 
ant majority. Even the Quarterly Review, the strong hold of 
orthodoxy, has declared itself in our favour: this, we trust, is 
symptomatic of an approaching change in the sentiments of the 
country gentlemen, to whom it has always been a faithful ally. 





Art. VI1.—Third Report of the Emigratiqn Committee. Session 1827. 


F the third Report of the Emigration Committee were 

valuable on no other account, it would have very high value 

as containing the most extensive collection of evidence which 

has hitherto appeared upon the state of the labouring popula- 
tion of this country. 

We shall not attempt to give even a general view of the field 
embraced by that evidence. In a publication like the present, 
a selection must be made out of various objects of contending 
interest, lest unity of argument should be dissipated, and atten- 
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tion distracted. The condition of the multitudes of our arti- 
zans who are liable every two or three years, by a revulsion of 
commercial credit, a glut of markets, or an improvement in 
machinery, to be thrown destitute on the resources of the rest of 
the nation, must stand among the chief subjects of solicitude to 
those who do not require the actual presence of famine to 
remind them of the existence of extensive suffering, and to 
stimulate their endeavours to alleviate it. But to devise the 
means to elevate that condition, though it may sound as one 
purpose, includes in fact as many separate yet tangled questions 
as can be laid before the mind in one proposition. We must 
seek to limit investigation as we proceed. 

The facts which lead most naturally into the track which 
we intend to pursue occur in the very first pages of the Evidence 
contained in the above-named Report. There we find the 
examination of two working weavers of Glasgow, Joseph Foster 
and James Little, who were delegated by a society of the 
people of their trade called “ the Giasgow Emigration Society,” 
consisting of one hundred and forty heads of families, to 
solicit means to enable them to emigrate to Canada, on the 
ground of the deficiency of employment at home, and the ex- 
treme depression of wages. ‘“ They (the weavers),” says Joseph 
Foster, “‘ are sometimes working eighteen and nineteen hours 
(per day), and even all night is quite common one or two nights 
in the week; and on the calculation that we have made of the 
wages, after deducting the necessary expenses (of machines, 
&c.), they will not amount to more than from 4s. 6d. to 7s. per 
week.” ‘ The principal subsistence of the weavers is oatmeal 
and potatoes, and soaleliig a little salt herring, or something of 
that kind, a number of them have nota villians quantity of 
that.”—p. 53. 

The forethought (Joseph Foster speaks of this society having 
“a little money subscribed to provide clothing and other neces- 
saries” [p. 53]), the intelligence, and the moral energy, displayed 
by these poor weavers in combining together to devise methods 
to extricate themselves from their lamentable situation, without 
the sacrificing their independence, struck us most forcibly. 
The Report contains much more evidence of the same admirable 
spirit. 

Mr. Archibald Campbell, a member of the Committee, after 
confirming in the fullest manner all that the preceding witnes- 
ses had stated, delivered in [p. 55] an “ Abstract of the number 
of persons composing the following Societies in the county of 
Renfrew, who have petitioned For aid to enable them to 
emigrate to the British possessions in North America, made up 

VOL. IX.—W. R, I 
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by direction of the Lord Lieutenant of Renfrewshire, January 
1827.” The societies named are 13 in number, consisting of 
793 men, heads of families, or of 4,653 persons in all. 

We go on to the evidence of Mr. Northhouse, late of 
Glasgow, authorized, on the part of several of the Emigra- 
tion Societies included in the Abstract already referred to, 
and also by twenty-three societies in Lanarkshire, consisting, 
as he states, of one thousand six hundred and eighteen 
families, or about eight thousand five hundred individuals 
[p. 87], to lay their case before the Committee, and to solicit 
means to enable them to emigrate, Nearly the whole of the 
societies whom he represented consist of hand-loom weavers [p. 
88]. This witness says “ the state of want and destitution in 
which the members of those societies were arose not so much from 
a less demand for their labour, as from the inadequate payment 
of their labour ; I believe the demand is much better now than it 
was formerly ; there are not many individuals at present out of 
work” [p. 88], “On the coarser fabrics, the utmost extent of 
their wages, I take to be about 3s. 6d. per week, working 
sixteen hours per day.” “ A family of five persons, by their 
combined exertions, might earn about 5s, 6d. per week at the 
coarser fabrics.” ‘ I should think their average earnings (of 
the members of those societies) are not more than from 5s. 6d. 
to 6s.”—pp. 91, 92. 

Mr. Northhouse further states, that those whom he represents 
« will not only enter into any single bond for that purpose (to 
pay interest redeemable at will for any money which may be 
advanced for their location), but they will enter into joint and 
several bonds for each other; and they will get their friends 
also in Canada, who have expressed their willingness to do so, 
to enter into joint and several bonds with them for the repay- 
ment of the money that would be advanced,”—p., 91, 

In the Appendix to the Report, No. 1, are inserted Abstracts 
of all petitions and memorials received at the Colonial Depart- 
ment, from persons desirous of emigrating from the united 
kingdom, between the beginning of June, 1526, and the end of 
May, 1827, in number 627. ' 

Among these there is further evidence of the extent to which 
associations among the working ay to procure the means of 
emigrating have been carried. e cannot make room for par- 
ou mention even of those most worthy of notice. Suffice it to 
say that we find petitions for the same objects from 14 societies, 
consisting in all of 1,116 heads of families, or about 5,000 souls, 
principally weavers, but many of them mechanics and labourers, 
from Glasgow, Paisley, Kilmarnock, and the neighbouring dis- 
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tricts, besides those included in the abstract above mentioned, 
and those represented by Mr. Northhouse, all describing, in the 
most earnest, but the most temperate, language, the extremity 
of the distress which induces them to apply for assistance. 
There are also petitions from three other societies, one in the 
neighbourhood of Lanark, one at East Kilbreed, and one at 
Hamilton, the numbers composing which are not stated. There 
are many more from bodies of persons not formally incorporated 
into societies—in all, some thousands of souls. 

The number of persons resident in England who have pe- 
titioned is considerably smaller. We only find one petition 
from a society giving itself a designation as such—* the Black- 
burn Society of Emigrants,” consisting of sixty heads of 
families, who call themselves “ manufacturers.” There are 
several from smaller bodies of persons, and from individuals. 
The abstract of one may be quoted as giving, even in its com- 
pressed form, a specimen of the excellent tone which charac- 
terizes them. It is from twelve heads of families, consisting of 
seventy-two persons, weavers of the parish of Wencuck, near 
Warrington, Lancashire— 


‘ Petitioners pray for assistance to emigrate to British America, as 
they are not able to maintain their families, although a small advance 
in wages has lately taken place; they are obliged to apply to the 
parish for relief, and are thus become burthensome, instead of useful, 
members of society; they state that whatever money may be ex- 
pended to assist emigration, they will cheerfully repay in six or seven 
years, either in cash or produce of their farms.’ 


From Ireland, the petitions are numerous, but as they are prin- 
cipally on the part of individuals, they do not exhibit that apt- 
ness to unite and co-operate for a common purpose which gives 
so high a testimony to the intelligence of the Scotch artizans. An 
exception, however, must be noticed, viz. one from an emigra- 
tion society in Belfast, consisting of two hundred heads of 
families, weavers. They state that upon the most accurate 
investigation, they find, that three fourths of the workmen make 
from 2s. to 4s. weekly, and one fourth from 4s. to 5s.; a few 
superior workmen, at a scarce kind of work which few can 
procure, make from 5s. to 6s. per week ;—they go on to 
describe their extreme distress, alk their hope that government 
may stant them the means to emigrate. 

e know not, as indeed we have no means of knowing, ac- 


curately, how far the state of the working people in the manu- 
facturing districts has altered for the better since last spring, 


when the above petitions were forwarded. There have certain 
12 


y 
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not been any of those loud-speaking manifestations of an 
urgency of distress amounting almost to famine, which compel 
universal attention. But neither were there such, to those not 
immediately in the neighbourhood of the manufacturing dis- 
tricts, even at the time when the preceding evidence was given. 
The public papers have occasionally mentioned the improved 
prospects of particular towns, seeing that the manufac- 
tories have been getting into full work, affording the usual 
(before the great Sctseas) complement of employment to the 
workmen. But the question is not whether there is what is 
vaguely called “ sufficient employment,” but whether the wages 
with which it is paid are sufficient, that is, sufficient to enable 
the workmen to live comfortably; unless these expressions are 
used, as they ought to be, as identical. 

“The state of want and destitution,” to repeat the words 
of Mr. Northhouse, “in which the working people existed, 
arose not so much from a less demand for their labour as from 
the inadequate payment of their labour.” We are not informed of 
any increase of wages which has raised them much above the con- 
dition described in the previously-quoted passages. How often 
have there been notices in the public journals, of an improvin 
state of manufacturing industry, and of an increasing deman 
for labour, on the eve of a sudden dismissal of hundreds and 
thousands of workmen—an event which, by plunging them 
at once into the extremity of distress, clearly proved that their 
previous wages had not been such as to enable them to provide 
against a period of diminished demand for their labour. Joseph 
Foster states that “ it is eight or ten years past since the hand 
weavers were in a good situation.”—p. 48. 

To be brief; while there are thousands of men working con- 
stantly from fourteen to sixteen hours a day, and sometimes even 
eighteen hours, and who can only obtain the coarsest neces- 
saries of life, and not always of these a sufficiency, while they 
are compelled to live in habitations little better than hovels 
or cellars, having no means of saving for the occasions of 
sickness, no time to instruct themselves, neither time nor means 
to instruct their children, it ought not to require the near 
approach of actual famine, to call forth all the energies of 
humanity in their behalf. 

But what can humanity do for them? Behold the question 
at which so many have arrived, sanguine in their views of 
benevolence ; which so many have left, baffled and desponding. 

It may be right to say, that prudence is the only remedy for 
an excessive population. Let the people but be prudent, and 
they have the means of improving their condition in their own 
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hands. We believe that these precepts have begun to have 
some influence, and that they will ultimately produce more and 
more benefit : but it is perfectly certain that they have not hitherto 
been nearly effective enough to promise immediate relief; 
immediate even in an extended sense, as applied to the rising, 
or the following, generation. Those who hold as firmly as we- 
do the truth of the moral progressiveness of human nature, 
will not despair at the —- obstacles in the way of improve- 
ment. Yet is it a pardonable, perhaps a laudable, impatience, 
to desire to see some considerable advance made in our own day. 

How few among those whom it most concerns have ever heard 
of the principle of population; how few of those who have 
heard of it, for example, in the manufacturing districts, admit 
its truth, or practise its precepts. That principle is too 
frequently put in the shape of an abstract and scientific 
result, when it might be exhibited as affording an obvious and 
striking rule of conduct. It is not enough that the language 
addressed to the labouring people is that of general exhorta- 
tion; it is not enough that they are told as a class to exercise 
prudence in regard to marriage, in order to avoid overstocking 
the market for labour. Every one may think that his marriage 
taken singly will not overstock the labour-market, why, there- 
fore, should he abstain? Rather let the admonition be per- 
sonal, and point directly to the views and plans of every indi- 
vidual in domestic life. Address the question to each of them, 
whether his present wages or his future prospects warrant his 
undertaking the support of a wife. Each may answer, that he 
is prepared to dispense with half his usual comforts, if need 
be, for the sake of the society and the assistance of a wife. 
Urge then the next consequence; ask them, How they will 
provide for theirchildren? Granted that they can procure food 
and clothing for them while they are infants, will they be able 
to find them employment when they are boys or young men ? 

Joseph Foster, to whose evidence we have already referred, 
states [p. 49], that “the wages which the artizan was then 
receiving at Glasgow, were not sufficient to procure a sufficient 
ey ay of the coarsest food that is used by human beings.” 

et he says, “I have a boy who has been weaving three or 
four years, and I have been two years looking out, and I cannot 
find an opening to put him in another trade, though I have 
equal influence with other working men.”—p. 52. 

Prove to each labourer, that, poor as he is a there is 
yet a lower depth of wretchedness to which improvidence may 
force him to descend. If this is not made evident to his mind, 
to talk of the mischiefs of improvidence is to use language 
which conveys to him no ideas. 
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Few facts in the economy of human society are more clearly 
established than this, that the lower men are in the scale of 
indigence, the more reckless are they of consequences. The 
most intelligent evidence given before the Parliamentary Com- 
mittees on the state of Ireland, and before the Emigration 
Committee, respecting the manufacturing districts of Great 
Britain, prove that wherever the people are poorest, improvident 
marriages are most frequent. 

Mr. Northhouse states distinctly both the fact and the reason 
of it :— 

‘In proportion as people become more wretched, the |p scmen 
increases: | mean to say, that when men are reckless and desperate 
in their character, they do not look for improvement in their social 
condition, and they take the only enjoyment they have in their power, 
viz., sexual indulgence; they marry: hence, in the worst parts of 
Ireland and in Lancashire, population more rapidly increases than in 
places where the people are better off.’—p. 97. 


This is an important truth, and cannot be too often repeated ; 
that a certain de ree of advancement in physical comfort, a 
clear separation from the confines of penury, is a necessary 
condition of that exercise of moral restraint, which is the only 
ultimate security for a more happy state of human society. 

But where shall we find methods to accomplish this first step 
of placing our artizans in a situation to command some of the 
comforts of life,—methods of which the extensiveness shall not 
affect the source of their efficiency,— methods which, while they 
really attain their immediate object, likewise afford security 
against a recurrence of the necessity for their application ? 

A great attempt has been made to meet this question, by the 
now well-known scheme of the Emigration Committee. 

The first merit of their last Report is, that, without compro- 
mise or limitation, it takes a general principle as its basis, viz., 
that the redundancy of the population, “ meaning by the term 
redundancy a supply of able-bodied and active labourers, with 
their families, for whose labour there is no effective demand” 
[p. 1], is the origin of their indigent condition. 

It admits another general principle not less important,—that, 
in order to render the removal of present redundancy effectual 
in raising the condition of the people, it is necessary to provide 
against its future recurrence. Whether the practical recom- 
mendations of the Report keep this principle always in view 
is another question, which we shall have occasion to notice 
presently. The Committee make two suggestions for what may 
be termed for shortness sake, preventive measures: 

1. One in the shape of a quotation of the opinion of Mr. 
Cosway, a landed proprietor in the Weald of Kent, that | 
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* It would be expetlient to enact a law, allowing parishes to impose 
a tax on any future cottages to be built in each parish, the proceeds 
of such tax to merge in the general poor-rate of the parish. He is of 
opinion, that if there were a real demand for labour in such a parish, 
there would be no disposition on the pert of the rate-payers to impose 
any tax on such cottages. On the contrary, if private speculation 
and individual interest contemplated the erection of cottages, for the 
mere purpose of obtaining rent from them, without any consideration 
of the real demand for labour, Mr. Cosway considers that the power 
of self-taxation, on the principles suggested by him, would interpose 
a convenient and salutary check.’ 

2. The Report points to the expediency of effecting a total 
alteration, or rather abolition, of one of the great constituent parts 
of our present system of Poor-laws, viz., the right of able- 
bodied men to claim a subsistence from their parish :— 

‘The House will find, that all the witnesses concur in opinion, 
that the greatest practical improvement of the Poor-rate system is 
involved in the discontinuance of relief to able-bodied paupers ; and 
your Committee are of opinion, that such discontinuance will be 
rendered more practicable by the introduction of a system of regulated 
emigration, than by any other measure.’ 

an" proceed to quote the Evidence of Mr. Malthus to that 
effect. 

These passages contain the only propositions which the Com- 
mittee has made, for preventing the redundancy to be removed by 
emigration, from being reproduced by propagation. We could 
have wished, therefore, that the entertainment of those propositions 
had been more distinctly sanctioned as essential to the very 
conception of a plan for permanent relief. 

We attach so much importance to one of the preventive mea- 
sures pointed out by the Committee, that, namely, which is de- 
signed to restrain the building of cottages where there is no 
increase of demand for labour, that we wish it were consistent 
with our limits to examine it in fuller development. To do this 
is essential to the determination of the merits of emigration from 
Great Britain, as distinguished from Ireland. But, while we 
have another object more immediately in view, we are afraid of 
discursiveness in the bordering field of the Poor-laws. 

It may be here remarked, however, that the suggestion of Mr. 
Cosway, to restrain the building of habitations for labourers, 
seems to refer only to country parishes, and is, therefore, not 
neatly of sufficiently extensive application. Without doubt the 
restraining the growth of population in the country, will be of 
material benefit to the population of the towns. There will be a 
less resort of the former to compete with the latter in the different 
employments to be found in towns alone. In the event of a sud- 
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den diminution of demand for manufacturing labour, there will be 
more room for the dismissed workmen in those coarser employ- 
ments, to which artizans can most easily turn their hands. But 
it appears, though more difficult, yet far from being imprac- 
ticable, and, if not impracticable, in the highest degree expedi- 
ent, to impose restraints on the undue increase of labourers’ 
habitations, not only in country parishes, but also in towns, and 
in those warrens of pauper propagation, the outskirts of towns. 
Whether this regulation should be carried into éffect by vesting 
a power of taxing all new habitations, in the rate-paying inha- 
bitants of each parish, as proposed by Mr. Cosway, or by 
rendering the builders or landlords of such new habitations 
liable to the charge of maintaining those among their tenants 
who would otherwise come for relief to the parish, or by any 
other enactment, will be matter for after-discussion. 

There isa consideration, of commanding importance, which urges 
the necessity of overcoming all obstacles of detail which stand in 
the way of this or some other equally powerful restraint on the 
progress of population. We have now to contend against not 
only the usual internal springs of improvident increase, but 
against one of extraneous origin, and of almost inexhaustible 
copiousness—namely, the migration of Irish into Great Britain. 
In a former number, we took occasion briefly to allude to this 
tremendous infliction upon the people of this country. The 
evidence contained in the volume before us, gives such a vivid 
description of its extent and of its rapid growth, that we shall 
not need to apologize for the length of our extracts. 

‘In point of fact,’ says the Report, ‘ the numbers removing from 
Ireland to England have infinitely increased, and the character of the 
emigration has been changed, from one of labourers leaving their small 
farms and cottages, to which, after a temporary absence, they were in 
the habit of returning, into an emigration of vagrants, who have 
neither the ties of homes, nor the hope of obtaining provision, to induce 
them to go back; their only hope is, to obtain in England the means 
of subsistence, which they can effect in no other way than by displacing 
a certain proportion of the labouring English classes, in consequence 
of their competition. Dr. Elmore, an English medical gentleman, 
who has been a resident for twenty years in the South of Ireland, states 
that subscriptions are now actually in progress for removing paupers 
from Ireland to England, especially to Manchester, in bodies of about 
forty each, so’that their arrival may not excite any particular jealousy. 
The details upon this subject will be found in his evidence given in 
answer to the questions numbered in the margin.’ (4412, 4413)— 
p- 7- 

The town thus especially burthened has been supposed to 
contain about thirty thousand Irish. These people added 
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greatly to the distress in that neighbourhood in the spring 
of 1826, and constituted a very considerable portion of the 
claimants on the funds collected for the purpose of charitable 
distribution at that time. 

In Lancashire (according to the provisions of Mr. Sturges 
Bourne’s Act [59th Geo. III, c. 12], which came into operation 
in 1820), enabling parishes to remove to Ireland any Irish 
pauper who may apply for relief, “ the expense incurred by the 
county, in the year 1826, an expense for simply removing Irish 
ee from Liverpool to Dublin, was 4,000/.” [Vide Evidence 
of William Hulton, esq. pp. 221, 222].—** That expense,” the 
same witness states, “‘ prevented the provisions of that act from 
being carried into effect.” The expense incurred by the county 
of Lancaster on the same account, from the date of the passing 
of the act (for so we understand the very imperfect Abstract 
given in Appendix, No. 1, 2), down to 19th February, 1824, was 
only 532. 2s. 10d. Thus it would appear that the expense of 
passing Irish paupes who had become a burthen on the poor- 
rates in that county amounted in the year 1826 alone, to up- 
wards of seven times as much as during the whole four years, 
from 1820 to 1824. 

The Bishop of Chester, who was an active member of the 
London Committee for the Relief of the manufacturing districts, 
was of opinion, that there were from sixty to seventy thousand 
Irish in the county of Lancaster.—p. 241. 

To give an idea of the proportional increase of the destitute 
Irish in London during the last few years, we extract the follow- 
ing statements from the 9th Report of the Society for the Sup- 
pression of Mendicity. 


‘ Their (the Irish poor, who have applied for relief to the Society) 
numbers during the last five years have been as follows :— 
In 1822 oe oe ee 2,106 
1823 oe ee ee 2,636 
1824 ee ee ee 2,802 
1825 we ee ee 1,990 
1826 ee ee we «=: 2, 994 
‘It will be seen by this statement, that an increase of one thousand 
and four applicants of this kind has taken place in the last year, as 
compared with the year immediately preceding ; and when it is con- 
sidered that their number has since continued rapidly to augment,* it 
will be perceived that the period has arrived for taking some decisive 
measures in respect of a class of poor which threatens so powerfully to 
affect the Society's operations.’ 





* Their numbers during 1827, up to May 3lst, are 4,056. 
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In Appendix, No. 8, we find “ A Return, showing the In- 
crease of Irish Roman Catholics in London and its Vicinity.” 
It states that the tabular list which follows is the result of the 
examination of the Registries of sixteen Roman Catholic chapels 
in London and its immediate vicinity. 





| 
Multiply b: The rest principally 
In the Year Number of Baptisms. Catholic Popalation. Irish. -" 


Of which 
One-tenth English. 





2,646 79,380 7,938 71,442 
2,778 83,340 8,334 75,006 
2,876 86,280 8,628 77,652 
3,191 95,730 9,573 86,157 
3,440 103,200 10,320 92,880) 
3,847 115,410 11,541 103,869 
4,131 123,930 12,393 111,537 
4,437 133,110 13,311 119,799 

















The following extracts from the evidence of the witnesses 
from Scotland, describe at once the extent and the mischievous- 
ness of the Irish migration to that quarter. 

Mr. Henry Home Drummond, a member of the House (for 
Stirlingshire), after having stated the distressed condition of the 
weavers in his county, and their desire to be furnished with the 
means of emigrating, is asked, 


‘ Do you conceive that the gentlemen in your part of the country, 
would be willing to aid those persons emigrating ?—A. I think very 
little assistance can be looked for from that quarter, they have made 
such great exertions already ; and I believe there is a feeling that the 
advantage to themselves and to the country in which they live would 
be very small from an emigration of that description, for various 
reasons. They would probably consider that the gap in the population 
would very soon be filled up from other quarters, and in particular by 
the influx of Irishmen in the Western part of Scotland, who are in fact 
driving the population of the country out of their employment by 
working at a cheaper rate.’—p. 63. 


Mr. Kennedy, member for Ayrshire, speaking with reference 
to certain weavers in his county, who had petitioned to be 
enabled to emigrate, says, 


‘If they were removed, and if there arose a comparative prosperity 
in the trade, there can be no doubt that the space created by their 
removal would be instantaneously filled up ; very possibly by 
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some of the native inhabitants resorting to a new trade becoming 
cotton-weavers, instead of following their present pursuits, which may 
not be profitable at the present time, all occupations being in a very 
depressed condition ; but, above all, the space wou!/d be instuntaneously 
filled up, by lhe resort of Irish to that part of the country. —p. 60. 


Mr. Alexander Campbell, sheriff substitute for Renfrewshire, 
and resident in Paisley, is asked, 


‘ Do you concur in this observation—it is stated in a letter before the 
committee—‘‘ Without some change or modification of the law of parish- 
residence, I do not see that any effectual encouragement can be given 
to emigration. In the spring of 1820, we sent out a number of well- 
doing people to Canada, but their houses were filled with Irish ; who, 
as two or three families are satisfied to accommodate themselves with 
a house which only held a single family before of the old population, 
and as the Irish women are possessed of greater fecundity than the 
Scotch, producing generally about one fourth move children than the 
latter, that is, their families counting six heads in place of five, we are 
infinitely worse off than ever. The Scotch operatives and labourers are 
taking the inroads made upon them by those people much to heart, 
and the emigrant societies look to the Irish as the cause of their not 
getting away to America, by their preventing the gentry from helping 
to pay for the expense of the emigrants, under the impression that the 
Irish will fill up the places of those whom they would otherwise assist 
to go to the British colonies :” do you concur in that reasoning ?}—I 
eoncur generally in that reasoning. It must immediately strike any 
man upon whose property such atax is proposed to be laid, to ask of 
what avail is that tax to be; is the recurrence of the emigration from 
Ireland, or other causes of distress to be prevented ?’—p. 189. 


The deterioration of the Scotch population is thus described 
by the same witnesses.—Mr. Kennedy states, 


‘T am sorry to say, that within my memory there has unquestion- 
ably been a great deterioration of the character of our population ; I 
ascribe it partly to the manufacturing occupation ; and undoubtedly I 
do not think that the habits of many of the Irish that have come 
have been advantageous to our native population.’—p. 60. 


Mr. Drummond gives evidence as follows :— 


‘Do you find the habit of industry of the Irish, and their moral 
conduct, to be very inferior to that of the native population of that 
description ?—Upon the whole I certainly consider them to be very 
much inferior. 

‘ Are they inferior in point of industry ?—There are a number of the 
Irish who are certainly very remarkable for industrious habits; but 
we remark that there isa degree of unsteadiness about them, as com- 
pared with our own people ; they will work hard for a time, but then 
a change takes place ; a row or’a fight occurs, and they cannot be 
depended upon for continuing in any settled Habit of industry. Are 
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not those Irish, who are now displacing the Scotch labourers, content 
to live without those decent comforts, the want of which would shame 
a native Scotchman ?—Yes. 

‘ Have they been the means of introducing religious animosities and 
feuds into that part of the country ?—I have not had any opportunity 
of observing that ; but I know that there have been disturbances in 
Edinburgh within the last few years, which have been occasioned by 
the influx of Irish ; they take place particularly on Sunday, a day on 
which the lower orders of the Scotch are not accustomed to any thing 
of that sort.’—p. 63. 

Mr. Alexander Campbell is further examined on these 
important points— 

‘What food do they (the Irish emigrants) eat chiefly >—Potatoes, 
of course, and other cheap food ; it is surprising how little they can 
do with. I am quite certain, from what I have seen with my own 
eyes, that some of them can do without any thing which deserves the 
name of furniture or bed clothes, and I suppose that the cheapest food 
will suffice them. 

‘ When they are in fullemployment, do they live more like the people 
of the country, or do they still persevere in the same way ?—Thev 
gradually assimilate to the people of the country, and they cause the 
people of the country in some degree to assimilate to them. They 
have no notions of that degree of expense which is essential to a 
Scotchman’s comfort.—A Scotchman must be in a very degraded 
state who should not have devent clothes to appear at church on 
Sunday, or give his children education ; but these things do not give 
much concern to the Irishman, at least for a considerable time.’— 
p. 191. 

The committee have stated, in the strongest terms, the result 
of all this evidence ;—that, unless timely measures be taken 
to arrest it, 

‘ The inevitable course of the spontaneous emigration of the Irish 
population is, to deluge Great Britain with poverty and wretchedness, 
and gradually, but certainly, to equalize the state of the English and 
Trish peasantry.’—p. 7. 

That the question which the legislature have to decide is, 


‘ Whether the wheat-fed population of Great Britain shall or shall 
not be supplanted by the potatoe-fed population of Ireland; whether 
Great Britain, in reference to the condition of her lower orders, shall 
or ~~ not progressively become what Ireland is at the present moment.’ 
—p. 7. 

It needed the authority of a parliamentary committee to bring 
this melancholy prospect under the notice of the ruling classes, 
so little cognizant, and unhappily so little careful, of the great 
interests of the labouring people. The stirring appeal of their 
Report can hardly be read without emotion even by the most 
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thoughtless, the most apathetic. A flood of evils, hardly less 
wide-spreading and destructive than the consequences of bar- 
barian conquest, is sweeping over our country—the degrada- 
tion of our people by commixture with a foreign race, lower in 
intelligence, lower in habits of order and self restraint, lower in 
ideas of comfort and moral independence, lower, in short, in all 
the qualities which constitute civilized man. For who is there, 
not blinded by national prejudice, who does not perceive while 
he deplores the fact, that, owing to a long series of moral and 
political causes, the most injurious possible to the development 
of human nature, the Irish are what we have described them 
to be, compared with the inhabitants of this island ? 

Wisdom in its noblest form, benevolence in its widest sense, 
cannot have occasion more urgent for the display of their 
resources, than in throwing a barrier before the advance of this 
tremendous irruption. The country owes much to the Emi- 
gration Committee for having distinctly pointed out this as 
the first and most pressing difficulty against which they must 
contend who wou!d undertake the grand design of elevating 
the people of Great Britain in the scale of human happiness. 
We, in common with the public, thank them that they have not 
despaired of the state of things with which they had to deal ; 
that they have not been afraid to put forward plans for active 
interposition, which, whether adopted or not, might form the 
rallying points for discussion. 


‘ The question of Emigration (says their report), as connected with 
Ireland, has been already decided by the population itself; and that 
which remains for the legislature to decide is, to what points emigra- 
tion shall be directed, whether it shall be turned to the improvement 
of the North American colonies, or whether it shall be suffered and 
encouraged to take that which otherwise will be, and is, its inevitable 
course, to deluge Great Britain with poverty and wretchedness, and 
gradually but certainly to equalize the state of the English and Irish 
peasantry.’—p. 7. 

Let these then be the alternatives placed before the legis- 
lature, and the nation. But let them be taken strictly as alter- 
natives, without compromise, without modification ; if one be 
admitted, the exclusion of the other must be the indispensable 
condition. If emigration to Canada is to be taken on the public 
charge, it must be the occasion of stopping the spontaneous 
emigration to Great Britain. Let that end be attained before all 
things. We insist on a guarantee, that Great Britain shall not 
suffer from Irish emigration to her own shores, while she is de- 
fraying the expense of Irish emigration to Canada. We say, 
“ expense,” although it has been one of the objects of the com- 
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mittee to prove that their scheme is so contrived as ultimately 
to defray its own charges. We had prepared some brief remarks 
on the evidence for their case, which, in order to avoid breaking 
the train of our more immediate inquiry, we insert in an 
abridged form in a note. It must be allowed on all hands, that 
there is some risk of a failure of repayment, and to the extent 
of our argument, risk is expense.* 





* The “committee have very properly taken much pains to obtain evi- 
dence as to the probability of the ultimate reimbursement of the expense 
of emigration, according to their scheme, (which it is not needful to reca- 
pitulate here). Mr. Wilmot Horton, to bring that evidence into a more 
distinct and definite shape, sent to each of the witnesses, personally ac- 
 egaae: with Canada, a list of queries relating solely to that object. 
The answers to these queries printed in the Appendix to the Report, 
express favourable anticipations with some confidence. We confess, how- 
ever, that the matter of those answers does not inspire us with the same 
feeling. The improbability of reimbursement is inferred from four prin- 
cipal considerations. Ist, The general indisposition of colonial cultivators 
to pay any sort of direct contribution to the government in whatever shape 
disguised, rendering coercive, and, therefore, in so far expensive, methods 
of collection necessary. 2nd, The small amount of the proposed annual 
repayments, compared with the extent of the contributing country, in- 
creasing so much the proportional expense of collection. 3rd, The 
scale of the annual repayments; which spreads itself, in the words of the 


committee, “over a period of only thirty years,’’ affording no sufficient 
, 


uarantee, that in that long period, each revenue shall not be diverted 
rom the purpose of replacing the national capital advanced, and implying 
the very questionable assumption that Canada will, till the end of that 
period, form a portion of the British dominions. 4th, The entirely irrespon- 
sible character of the Canadian government, which not only dves not afford 
promise of the adoption of the cheapest possible method of collection, but al- 
most ensures the misappropriation of the sums collected, upon any occur- 
rence of financial difficulty, or extraordinary occasion, real or pretended, 
for expense. 

These arguments rest on certain general and undisputed facts regarding 
the state of Canada: the answers of the witnesses deal only in particulars. 
Upon the question of the probable willingness or unwillingness of the 
settlers to pay the proposed annuity, they seem to argue from the punc- 
tuality of settlers in paying the interest on private loans, that there will be 
an equal sense of obligation, and an equal punctuality, in the discharge of 
debts due to the government. The fallacy of this inference, we have 
noticed on a former occasion. Thus mach as to the moral security for 
repayment. 

'o the third query, respecting the /ega/ security, most of the witnesses 
answer in substance with Captain Weatherley, **that a very simple docu- 
ment would hold a man responsible for a debt contracted by himself, in 
the furnishing (being furnished with] certain articles either by government, 
or any private individual.” Without doubt the settler’s ba for the 
amount advanced, or the simple withholding of the title deed of his land 
until such amount is repaid, will make him in a certain sense responsible. 
But the question still recurs, how is this responsibility to be enforced: or, 
in the language of the seventh query, “ are you of opinion that any sort of 
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Any attempt to tax the people of Great Britain, to defray the 
the Irish, without such a guarantee, 


charge of the emigration o 





practical difficulty will be found in the levy of this interest, supposing 
such leyy to be made under the directions of the governor?’ Captain 
Weatherley’s answer May — operate for those of the rest of the gentle- 
men examined, *‘ None in the least, for the reasons assigned in my answer 
to the third query: and the laws of Upper Canada being those of England, 
with very few exceptions, caused by local circumstances.’’ There is some 
difference, however, in the facility of enforcing legal process for non-pay- 
iment of debts due to the state, in this country, a in the upper settle- 
ments of Canada. The exrchequering of the whole or the greater part of 
the inhabitants of large districts, united by a common interest to resist 
the claims of the government, it is much more easy to talk of, than to 
execute. 

“The laws of Upper Canada being those of England’ are specially 
referred to by Captain Weatherley, and aiso by Mr. Felton, as likely to 
smooth all the obstacles in the way of the collection. Cheapness and 
expeditiousness are the chief requisites in a process for enforcing payment 
of dues, or securing the fulfilment of engagements. Cheapness and expe- 
disiowanons haye not been usually the objects promoted by “the laws of 

ngland.” 

li the answers assume, that the Colonial Legislature will be forward 
to supply by local acts any defect in the applicability of the law as it 
stands to the purposes of the collection. We, however, are not so san- 
guine, that under the present political circumstances of Canada, its legis- 
lature will repose such confidence in its executive, as to arm it withextraor- 
dinary instruments of power and influence—instruments liable to be used 
for other purposes than those for which they were demanded. 

The total expense of collection (supposing all other things to go on 
according to the anticipations of the committee), most of the witnesses 
agree in fixing at five percent. For this guess (they would hardly them- 
selves venture to call it any thing better) some assign grounds, some 
content themselves with a sabed assumption. 

Captain Marshall thinks, ‘‘ merchants or store-keepers in that part of 
the country would be found, to make the collections, if in money, at five 
per cent,”’ 

Mr. Buchanan agrees with Captain Marshall, that “if the interest and 
instalments cre to be received in cash, and stated periods of the year fixed 
for such payment, I apprehend the expense of collection would be about 
five to seven and a hali per cent; but if received in produce, I would say 
ten or fifteen per cent; much will depend to what extent emigration may 

0. 

Now the instalments, if paid at all, must, for want of adequate markets 
in the vicinity of the new settlements, be paid for the first few years in 
produce. When a system of storing is established, with all the accompa- 
nying opportunities for place-making and jobbing, most people will be 
apt to think, that ten to fifteen per cent upon the produce stored is a very 
low computation for charges. 

If we were called upon to make a guess at the probable expenses of 
collection, we should fix them (looking always at the character of colonial 
government) at double the above estimates. 


The probability of the separation of the two countries was of course not 
alluded to in the queries. 
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would be essentially unjust to our own distressed, but patient 
and orderly, artizans. It would be nothing less than to tell 
them, that, whatever degree of moral restraint they may have 
exercised, it has been useless, or worse than useless; that 
because they have not, as the Irish have, pushed improvi- 
dence to that utmost verge at which excess of population 
renders famine epidemical, and threatens the peace and security 
of the community, therefore their claims to relief are to be post- 
poned to those of the latter. 

On the other hand, it can as little be borne, that a portion of 
our own people should be sent away, merely to make room for 
the influx of a race less instructed in the arts and in the duties 
of life; less obedient to the ordinances of civilized society ; less 
gifted with all the qualities which make the wealth, the power, 
and the safety, of a nation. 

What guarantee, then, do we demand, that emigration from 
Ireland shall not fail of benefiting Great Britain ? 

One novel, but effectual, one, of that decisive character which, 
until a commanding necessity compels them to contemplate it 
calmly, many men will be apt to call violent: nothing less 
than the coercive repression of the Irish Immigration. Unac- 
companied by such a guarantee, it has been demonstrated, over 
and over again, that emigration to Canada could never produce 
any effect that would justify the costliness of the experiment. 

It seems possible to exclude the Irish on either of two general 
plans. Either indirectly, by restraining the building of new 
lodgings for labourers in every parish, as previously suggested ; 
or directly, by preventing them from landing on our shores. 

The latter is the most effectual, as it will much assist the 
application of the former to the restraint of the increase of our 
own people; and, as it will more certainly prevent capitalists 
from employing the Irish, which they might do under any 
system of building-regulation, wherever their interest was pre- 
dominant in a parish. 

A proposition of this decisive character—a proposition so 
totally removed from the ordinary calculation of statesmen, will 
probably be entertained at first with. coldness, if it is not re- 
jected with aversion. 

We anticipate two sets of objections to it; the one economi- 
cal, the other political. 

Under the first head it will be urged, that it is contrary to 
the principle of free competition. Answer: The principle of 
free competition is a general term not for ends, but for means. 
Free competition is not a good in itself; it may be advantageous 
or injurious according to circumstances. The principle of free 
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competition in the production and interchange of commodities 
is a sound principle, because it tends to the advantage of the 
greatest number: the principle of free competition in labour is 
a false principle, because it tends to the injury of the greatest 
number. 

Some will contend, that to prohibit the introduction of Irish, 
is analogous to prohibiting the introduction of new machinery. 
Answer : to prohibit the introduction of new machines is to pro- 
hibit new methods of saving labour: to prohibit the introduction 
of foreign labourers is not to cause more labour to be required, 
but to cause the native labourers to be better paid for their labour. 

Others, considering the question in a political point of view, 
may consider that theUnion of Great Britain and Ireland consti- 
tutes the latter as much an integral portion of the former as 
Yorkshire or the Lothians, and that, if an enactment to limit trans- 
migration were oo to the island-province, it might equally be 
applied to the inland-county, whenever its paupers were spread- 
ing over the neighbouring country. We cannot think, however, 
that it is necessary to make a display of proof that the circum- 
stances, moral and geographical, of the union of Ireland with 
Great Britain, do not constitute Ireland as completely an integral 
portion of the empire as a section of the reigning country itself, 
even if there were no differences, in manners, habits, and civiliz- 
ation. Nor by admitting the principle of exclusion are we 
bound, in consistency, to isolate Yorkshire, or any part of the 
Lowlands of Scotland, when its population should appear to be 
in excess, and overflowing to its neighbours. In the latter case, 
the measure would, even if expedient for the reason stated, be, 
for other obvious reasons, morally impossible. If, in the former 
case, it is not actually impossible, in the ordinary political and 
moral acceptation of that term, a sufficient distinction is drawn. 

So much for the principle; but, for one person who takes 
exception to that, there will be ten prepared to dispute its 
practical application. We cannot, nor would it be worth while 
if we onal, anticipate all the forms in which obstacles of 
detail would present themselves to various minds. It is 
not, perhaps, too much to assume, that, with any tolerable 
vigilance on the part of the civil authorities, having the whole 
population not against them but with them, evasion of any 
regulations rationally adapted to the purpose, would be, to an 
extent worth mentioning, in the highest degree improbable. It 
might appear difficult, at first, to take a clear distinction between 
the class whose exclusion is desirable, and those whom it is not 
intended to hinder; but to those who are convinced in good 
faith of the importance of the measure, the difficulty will not 
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appear great, For what innumerable purposes of law, revenue, 
commerce, political or civil regulation, are distinctions much 
less broad, much more refined, taken—and taken with rapidity 
and precision? Is this a case of so little importance that the 
obstacles (if existing) should be less vigorously surmounted ? 
The most obvions of the means which suggest themselves for 
putting the proposed measure into execution is, to require a 
certificate, signed by the proper authorities, from every Irishman 
landing in England, stating his profession, and the purpose of 
his visit, so far only tha tit is not to gain his living by manual 
labour. All those who were not furnished with such certificate 
should be prohibited from landing. A false certificate, proved 
to be so by the fact of the bearer’s working in this country for 
hire, would, of course, be visited with a sufficient penalty. To 
those whose objects are other than the exercise of manual 
labour, the required formality would occasion no more hind- 
rance or inconvenience than a common passport; surely not 
one hundredth part so much as that to which our revenue 
system subjects every passenger in a packet-boat from France. 
Although this scheme of regulation, if no other could be 
found to answer its object, might be speedily and effectually 
enforced under a tolerabiy vigorous administration, yet it is 
not to be denied, that it x be, to a certain degree, operose 
and inconvenient in detail, and would, at all events, come in 
collision, in the hafshest manner, with the feelings of the Irish. 
The same end might be attained by an indirect method, as 
effectually, and more simply ; viz. by imposing a tax of so much 
og head, say 5/., on every passenger landing from Ireland, to 
e levied on the master or owner of the vessel bringing the 
pesenger over. This would, of course, be, in effect, equiva- 
ent to levying the tax on the passengers, while it would avoid 


the apparent severity of claiming such a sum from the ow 


people themselves. No captains of ships would take an Irish 
passenger to England without being paid 5/. in addition to his 
passage-money. 

With a view of avoiding still more completely the appearance 
of hostility towards thel rish, it might, perhaps, be expedient to 
levy the tax as a security to prevent Immigrants from Sateuieg 
chargeable on the poor-rates of British parishes. This security 
might remain in deposit in the Custom-house of the port of 
—- to be repaid to the depositor upon re-embarking for 
Ireland, without having, in the mean time, become chargeable 
on a British parish. iF however, he has, in the mean time, 
claimed relief of any British parish, the deposit may very easily 
be made applicable to repay the expense, both of his temporary 
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maintenance, and of passing him back to Ireland under Mr. 
Sturges Bourne’s Act. 

Such a plan would entirely obviate the hindrance which 
might otherwise be apprehended by persons, not labourers, 
coming over from Ireland. For the being required to deposit 
5l., to be reclaimed as above suggested, 1s an inconvenience to 
any -person in the middle classes really not worth mentioning 
when an important national benefit is in question. 

The regulation here peapeune appears to combine the three 
praia requisites: Ist. Of placing in the way of Irish la- 

ourers coming over to throw their labour on the British market, 
an obstacle which, to the great majority of them, will be 
insurmountable : 2nd. Of putting this obstacle into the least 
offensive shape: 3rd. Of excepting from its practical operation, 
by a very simple and little burthensome form, the classes whom 
it is not desirable to exclude. We are not disposed to expend 
more time, at present, upon the arrangement of the details, 
before the principle of Exclusion in itself is clearly established.* 

We subscribe, then, to the expediency of emigration from 
Ireland, as a temporary political measure, and not upon the 
essential merits of the scheme itself; not believing that its 
remedial power can contend with the principle of human in- 
crease brought into its fullest action by the unrestricted 
passions of a rude people, and maintained at that pitch by the 
misapplied morality which ranks matrimonial improvidence as, 
at least a venial fault, if not a virtue. Sueha measure is ac- 
ceptable to us only as it presents the means of preserving the 
labouring classes of Great Britain from the ruinous competition 
of the Irish, while the melancholy desperation which confinement 





* The progressive augmentation of r-rates, which the migration of 
the Irish occasions in the West of Scotland, has forcibly drawn the atten- 
tion of the rate-payers of that district to the subject—“ By the Scotch law 
of settlement, any man who has his residence for three years in any 
Seottish parish, will thereby acquire a legal settlement, unless he or some 
of his family have had recourse to begging for their support, or have been 
wholly or Peay supported by charity during the course of those three 
years.”—Vide Evidence of A. Campbell, esq. p. 190. 

Mr. Campbell mentions a regulation “ which has been talked of, requir- 
img of the masters of steam-boats, and other vessels, navigating between 
the few ports that are om the eontiguous coasts of Britain and Ireland, to 
take some parish certificate, or passport, from persons applying for pas- 
sage to Scotland, bearing that they are not beggars er vagrants, but persons 
who have been accustomed to earn their own subsistence.””—p. 197. 

The intention of the Scotch gentry is only to avoid a tax on themselves 
—ours to prevent the degradatiun of the people ; as means, the — ple of 
exclusion is contemplated by beth ; but with respect to ends, ef how much 
more importance is ours? g 
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within the bounds of their own over-peopled island would other- 
wise bring upon the latter, will be moderated by opening another 
channel for the partial egress of their starving multitudes. 

But if the arguments in favour of an actual prohibition of 
the Irish migration should not outweigh, in the public mind, 
the apprehensions of its political consequences, we must once 
more turn our eyes to the enormous extent of that mischief, and 
cast about for some other barrier to oppose to it. 

For some time past, it has not only been the ordinary over- 
flowing of Irish propagation which has been poured into this 
country. An aggravating cause is in extensive operation ; viz. : 
the dispossession of the small tenantry. This is a difficult 
process : compassion will retard it in some instances, fear in 
many more; but the work will still go on. Slowly perhaps, 
but surely, the interests of the powerful few will prevail against 
the resistance of disunited numbers. Among its consequences, 
some will doubtless be ultimately beneficial to Ireland—but we 
are now viewing it, not in relation to Ireland, but to England. 
Its injurious effect, as regards the latter is obvious: a great 
vom of the ejected population is driven into this country. We 

ave seen by the preceding extracts of the Evidence before the 
Emigration Committee, how rapidly the transfusion takes place. 

Under these circumstances, it becomes matier for grave con- 
sideration how far the Irish landlords are justified in inflicting 
so enormous an evil upon this country. This is not a question 
to be settled by a short appeal to the usual standard of pro- 
ptietary rights, but one to be referred to the first principles of 
the social union, by which those rights are at once sanctioned 
and limited. 

The landlords of Ireland form a class of men who, for a cen- 
tury and a half, to go no further back, have wielded, accordin 
to their own pleasure, the whole force of the government o 
their country ; a class of men, who, not as legislators only, but 
as proprietors of the soil, have had the power of issmediataly 
controlling the customs and practices of land tenure. Is it 
just that these men should, for so long a period, sanction, and 
after they had ceased to sanction, permit, through iudolence 
or inattention, the continuance of the ancient practices of 
land-holding and land-inheriting, and then suddenly retrace 
their steps and turn their tenants by thousands out of. their 
houses ; thus, by the very numbers ejected, choking at. once 
all the possible channels in which the unfortunate people might 
have found some other trade oremployment? But the question 
does not regard only the immediate cbjects of the ejecting 
system (we do not use the phrase invidiously, but merely for 
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brief designation) : indeed, so far as regards the conduct of the 
landlords, considered as towards their tenants alone, much 
might be said to extenuate, if not to justify it. The people 
may be too rude to listen to injunctions inst sub-letting 
and sub-dividing inheritances of leases ; ‘oe may be too 
bigotted in their attachment to their old customs to quit 
them but on compulsion. In some instances, they may 
inhabit the land so thickly as to consume all that they pro- 
duce, without leaving any thing for rent. These reasons ma 

justify the general plan of reducing the number of agricul- 
tural tenants, though not the mode of turning them off 
nearly or wholly destitute. But we repeat, this is not 
a question relating only to the Irish peasantry; it concerns 
most deeply the people of this country. Shoals of destitute 
human beings are driven first to the towns in Ireland, and 
thence pass on either with the remnant of their own means, or 
assisted by subscriptions [Vide the previously-quoted Evidence 
of Dr. Elmore], to England. 

We have seen already, how this migration injures the lower 
classes of this country: but they are not alone affected by it. 
Destitution, famine, and disease, are poured into the towns of 
Great Britain, to tax the compassion of the middle classes, 
and to swell the previous burthens on their income, by 
throwing a larger number of their own labourers on the poor- 
rates ;—of the middle classes, be it remarked, who having had 
no warning of the approaching evil, could take no steps to 
meet it; who, having no power to control its cause, are not 
assisted by experience to prevent its recurrence. Yet the 
burthen of relief falls almost entirely on them. For, in the 
present state of society, it cannot be borne that human beings 
should perish on the high road, or in the streets. It is not now 
a question whether the acknowledged humanity of the middle 
classes is always well-directed. It admits of great doubt, 
whether any objection founded on the allegation that charity 
encourages improvidence, is valid against the expediency of 
preventing the extremities of destitution. Society has forces, 
other than the actual fear of starvation, to control and direct the 
actions of its members; and such it is incumbent on it to try 
before it gives free course to physical necessity. Motives 
applied to the moral part of men’s nature may raise them from 
a state of brutal debasement : the present fear of starvation has 
usually the directly opposite tendency. 

The question, then, now proposed for consideration is, whether 
it is not expedient on the first principles of the social union, 
that the state should throw back on the Irish landlords, if not 
the whole, certainly a large part of the charge, which their acts 
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have brought, and which their acts may otherwise continue to 
bring, upon the rest of the community? Our opinion, on the 
grounds already stated, is in the affirmative. e are aware, 
when we speak of the landlords as having produced the evils, 
the charge of remedying which, we propose to throw upon 
them, that we may seem to attribute personal identity to the 
class, and to forget that those who are now landlords are very 
different individuals from those who were landlords fifty years 
ago. If we proposed to punish the present generation of land- 
lords for the sins of a former generation, the objection would 
apply ; but our only purpose is, as the burthen of preserving 
the ejected peasantry ftom absolute starvation must fall some- 
where, to throw it on those who have had some share in produc- 
ing the evil, rather than on those who have had none; rather on 
the landlords who have some power to diminish the recurrence 
of the evil, than on the middle classes who have none. 

The question, as above stated, appears to be nearly connected 
with that of the expediency of a compulsory maintenance for 
the poor; we think, however, that the two are not entirely 
identical. 

The institution of a compulsory maintenance for the poor 
in Ireland, we have thought more likely to inflict uncompensated 
evil on the easy-circumstanced classes than to do good to the poor. 
Its operation, in the absence of moral or legal checks to pro- 
pagatidn, has appeared to us calculated to extend the number 
to be relieved, and at the same time to diminish the revenues 
which are to relieve them. When those who pay for a com- 
paleory maintenance have the power to control, or at least to 
imit the increase of those who are so maintained, we fully 
admit, that the effects of such an institution, direct and 
indirect, have been not only not injurious, but decidedly 
beneficial, to the lower people. We are not satisfied, however, 
that the landlords have control adequate for the purpose. The 
power of a landlord over the people on his estate is, without 
question, very extensive; but, in the present moral and 
political circumstances of Ireland, before he could acquire 
sufficient authority to counteract the deep-rooted habits of 
the people in regard to marriage, the consumption of a 
large part of his rent in common seasons, and perhaps 
nearly the whole in seasons of a short potatoe-crop, would 
be risked, without having placed the peasantry in a per- 
manently better condition; unless, indeed, he were to resort 
to a more extensive system of ejectments, and thus produce the 
very evil which it is desired to remedy.* 





..* We are not disposed, however, to deny that we did not make allow- 
ance enough in a former Number for the arguments in favour of the intro- 
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But although we see as yet no sufficient grounds to risk 
the sacrifice which might attend the institution of a compulsory 
maintenance for the poor in Ireland, we still object to the 
pier, ee upon society thousands of destitute people who 
are to be fed partly by a tax on the charity of the public, and 
partly by wages earned in competition with, and to the preju- 
dice of, the laborious classes of this country. 

There seems to be no method so fit to escape from this choice 
of difficulties, on the one hand, of pouring the ejected Irish 
tenantry into this country to depress the condition of our work- 
ing people; and, on the other, of sacrificing the incomes of the 
easy-circumstanced classes in Ireland, to the support of un- 
regulated propagation —as to compel the Irish landlords to pay 
the expense of removing from the country every tenant whom 
they may eject. We say, only the expense of removing him 
from the country, because, to compel them to defray the whole 
charge of his emigration, including location on the other side, 
according to the plan of the Committee, would be to impose 
a heavier burthen on their incomes than most of them could 
bear, and might put a sefious obstacle in the way of any im- 
provement upon the old system of small farms and cottier 
tenants. Let them, therefore, be called upon to pay the simple 
charge of exportation. This would give them a sufficient motive 
to use their influence to check the multiplication of their 
tenantry, while it would prevent them from consulting their 
own advantage, to the detriment of the community. 

If this should be judged to be expedient, in other respects, 
there ought to be no question about obtaining the consent of 
the lrish landlords themselves, as the Committee have been so 
earnestly bent upon doing. One of the points which have been 
most clearly established by the Evidence which they have 
collected (if it had not been certain enough without that evi- 
dence) is, that the Irish landlords as a body, although they 
are quite aware of the benefits which will accrue to them from 
emigration if carried into effect at the expense of the state, will 
acetal contribute any thing towards it out of their own 

unds. 

We know that this partial emigration to Canada would not 
be alone sufficient to stop the Emigration to Great Britain. 
We have never supposed that the ejected peasantry constituted 
the whole, or the greater part of the Irish who come over to this 





duetion of Poor Laws into Ireland. We can conceive an alteration in the 
political, and consequently in the moral, condition of the Irish people, 
which would materially alter the bearings of that question. 
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country. The excessive increase of the settled population will 
still be poured forth in great numbers. Exclusion is the only 
remedy. Upon the supposition that this will not be adopted, 
we have suggested a palliative. 

While we maintain the policy (policy in the largest sense as 
including equity) cf preventing the Irish landlords from throw- 
ing on the pubis the charge of supporting those persons 
whom they have, if not called, at least permitted to be called, 
into existence, it will be asked, do we except other classes who 
have acted in like manner, from the operation of the like 
penalty; for instance, manufacturers who have first afforded 
a bounty upon the congregation and propagation of artizans 
in a particular neighbourhood, and then by changing their local 
situation, or adding to their machinery, throw them out of work 
and leave them to subsist by a tax on the income of the sur- 
rounding neighbourhood, or on the charity of the country at 
large? Certainly we should make no such exception; though 
the present is not the occasion for a development of all that 
relates to the subject. 

Most of these questions may be ultimately resolved into this 
fundamental one. Upon the supposition, that the humanity 
of a civilized country will not suffer any of its inhabitants to 
perish from actual want, on whom ought the burthen of 
maintaining the destitute to be thrown? On those persons 
and bodies of persons who have the power, and whom that 
burthen may induce to exert the power to a certain extent, to 
counteract the cause of its imposition; or on the public at 
large, who have no such power? At present, it is the public 
which supports it by parli-mentary grants, general subscrip- 
tions, contributions to relieve particular neighbourhoods, and 
especially by poor-rates in towns, where comparatively few per- 
sons have contributed any thing to the existence of distress. 
The intention of parochial assessments, instead of a general tax, 
for the support of the poor, is so far good ; our views go to appl 
the same reasoning, in certain cases, to an assessment on indivi- 
duals or classes of individuals. 

The principle here brought forward does not necessarily imply 
that all tradesmen ought to be compelled to support their journey- 
men; or merchants and bankers to support their clerks, whenever 
they should have occasion to dismiss them, and the persons 
dismissed chose to say that they were unable to find another 
employment. There appears, at the first glance, to be some 
difficulty in the way of Gains an accurate distinction between 
those who are apt to inflict a great evil on society, by congre- 
gating and then suddenly dismissing a great number of work- 
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men, and those whose proceedings in regard to the persons 
whom they may employ or dismiss are matter of too little moment 
to the public to justify attaching to them any new pecuniary 
liability. But the difhoulty is more apparent than real ;—it is 
only requisite at present to designate the direction in which 
the desired line might be drawn. 

The class to which the proposed liability should attach 
might consist of those capitalists in whose employment a certain 
additional number of artizans have been engaged after a certain 
date (in order to avoid a retrospective operation),—or, to put 
it in another form, those whose workmen have inhabited a 
certain number of houses or floors of houses built after a certain 
date. This regulation would be nearly similar in principle to 
that which has been already suggested for restraining the erec- 
tion of new cottages or other habitations for labourers, by 
vesting a power in each parish, with certain provisions, to tax 
the landlords or builders, or to impose upon them the liability to 
the whole increase of poor-rates occasioned by the increase of 
the number of such buildings. 





Art. VII.—1. Elements of Logic. Comprising the Substance of the 
Article in the Encyclopedia Metropolitana, with additions, &c. By 
Richard Whately, D. D., Principal of St. Alban’s Hall, and late 
Fellow of Oriel College, Oxford. London. Mawman. 1826. 

2. The Second Edition of the same. 1827. 


“A ry é slow progress towards popularity,” says Dr. Whately 

in his Preface, “is the utmost that can be expected for 
such a treatise as I have endeavoured to make the present.” 
In these times, in which the very thought of writing for pos- 
terity seems to be abandoned—in which immediate reputation 
and immediate profit appear to be the sole ends of authorship, 
instead of usefulness and permanent fame; this readiness on 
the part of an author to wait for popularity, is of itself a title 
to praise. 

e believe, however, that even the immediate success of Dr. 
Whately’s work has exceeded the anticipations which the 
author, judging from the strong prejudices it had to encounter, 
deemed himself entitled to form. Nor is this surprising. We 
have long been convinced, that the time was come when a work 
containing a clear exposition of the principles of the Syllogistic 
Logic, and vindicating it against the contemptuous sarcasms of 
some modern metaphysicians, might make its appearance with 
almost a certainty of success. e authority of the Scotch 
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philosophers (as Dr. Reid and his followers are termed), whose 
writings have been for the last fifty years the great stronghold of 
the enemies of Logic, has been for some time on the decline ; and 
has at last fallen so low, that nothing, save the non-appearance of 
any worthy antagonist in the field of controversy, enables them 
to maintain any ground in public estimation. And there are 
various signs apparent to been observers, shewing that a re- 
action has commenced in favour of what is really valuable in 
the ancient philosophy, and that the time when the whole of it 
could be dismissed with indiscriminate contempt, is at an end. 
Logic, as it is by far the most important branch of that philoso- 

hy, is accordingly recovering its proper rank the most rapidly ; 
fai such a work as that of Dr. Whately was still required, to 
direct, as well as stimulate, the study of that invaluable science, 
in the cultivation of which we believe it is very generally felt to 
have already constituted an era. 

Were we, however, required to state precisely wherein we 
think that the merit of Dr. Whately more peculiarly consists, 
we should say of him (what has been said of another writer, 
and on another subject), that he has rather written excellently 
concerning logic, than expounded in the best possible manner 
the science itself. His vindication of the utility of logic is 
conclusive: his explanation of its distinguishing character and 
peculiar objects, of the purposes to which it is and is not 
applicable, and the mode of its application, leave scarcely any 
thing to be desired : on incidental topics his observations are 

renerally just, and not unfrequently original ; but, considerin 

is work as what it professes to be, an exposition of the Ele- 
ments of Logic, it is impossible not to wish that it had contained 
a clearer explanation, and a fuller development, of several very 
important topics. We trust that it may be permitted to us to 
say thus much, without incurring the imputation of being 
wanting in deference to an author whom we so highly esteem. 
The whole tenor of our observations will, we hope, protect us 
from the suspicion of not setting a sufficiently high value upon 
this important contribution to philosophy, and will sufficiently 
distinguish us from those carping critics, who, while they freely 
allow to an author in generals, all the merit he can claim, shew 
by their whole tone and manner when they descend to parti- 
culars, that the most trifling defect has occupied a larger place 
in their thoughts than all the excellencies which they have so 
liberally conceded to him. If we hazard any suggestions for the 
improvement of the work, they are offered rather to the author 
himself than to the public. If we make any observations tend- 
ing to shew what Dr. Whately has failed of doing, they will 
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be such as we cannot expect to be even understood by any who 
have not gone through all the processes of thought necessary 
for completely mastering, and perfectly appreciating, the whole 
of what he has done. "ie we presume to judge the author’s 
ideas, we are willing to take him for the judge of ours ; and we 
shall be more than satisfied if he should derive one hundredth 
part of the instruction from our criticism, which we have 
received from his work. 

Before we enter into a minute examination of Dr. Whately’s 
book; we shall premise a few remarks on the importance of Logic, 
and the causes which may account for the little cultivation of 
that branch of knowledge in modern times. It will be seen, 
that in these observations we have borrowed largely from our 
author, although our ideas have not flowed precisely in the 
same channel with his. 

Dr. Whately establishes in his preface the utility of the 
syllogistic philosophy, by the following argument @ priori :— 

‘ If it were inquired what is to be regarded as the most appropriate 
intellectual occupation of Man, as mati, what would be the answer? 
The statesman is engaged with political affairs; the soldier with mili- 
tary; the mathematician with the properties of numbers and magni- 
tudes ; the merchant with commercial concerns, &c.; but in what are 
all and each of these employed? Evidently in Reasoning. They are 
all occupied in deducing, well or ill, conclusions from premises, each 
concerning the subject of his own particular business. If, therefore, 
it be found that the process going on daily in each of so many differ- 
ent minds is, in any respect, the same, and if the principles on which 
it is conducted can be reduced to a regular system, and if rules can be 
deduced from that system for the better conducting of the process, 
then, it can hardly be denied that such a system and such rules must 
be especially worthy the attention, not of the members of this or 
that profession merely, but of every one who is desirous of possessing 
a cultivated mind. To understand the theory of that which is the 
appropriate intellectual occupation of man in general, and to learn to 
do that well, which every one will and must do, whether well or ill, 
may surely be considered as an essential part of a liberal education.’ 
—pp. x. xi. 


But, unfortunately for logic, men do not commonly form 
their opinion of the utility of any branch of knowledge, from 
such general considerations. They judge of its value chiefly 
from the need which they find of it, as measured by the dis- 
advantages which they feel themselves to labour under from 
ignorance of it. But it is a peculiarity of logic, that it is im- 
possible any man should. ever discover its utility in this way, 
since the benefit which it affords consists in being freed from 
a defect, which no man who possesses .it ever knows that he 
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possesses. Every man knows what he loses by being ignorant 
of astronomy, because he feels his inability to determine a 
latitude, or foretel an eclipse. Men in general are perfectly 
well aware that they cannot do these things, and consequently 
no one ever doubted that there was a science of astronomy; 
just as no man can possibly doubt the necessity of a rule for 
extracting the cube-root, because no man can persuade himself 
that he knows how to extract the cube-root when he does not. 
But men may easily persuade themselves that they are able to 
reason although they are not; because the faculty which they 
want, is that by which alone they could detect the want of it. 
The proof, @ posteriori, of a man’s inability to reason, would be, 
that . is deceived by incanclusive arguments ; and this may 
be evidence to others that he stands in need of logic, but it can 
be no evidence to him. Hence it is, that they who are ignorant 
of logic, never can be made, by any efforts, to comprehend its 
utility. They either reason correctly without it, or they do not : 
if they do, they are in no need of it; and as for those who 
reason incorrectly for want of it, they never find out their 
deficiency until it is removed. 

It is not wonderful, therefore, that the doctrine of the syllo- 
gism should number among -its detractors all who are ignorant 
of it. But to these must, we are sorry to say, be added, some 
who are, and many more who fancy themselves, acquainted 
with it. 

The impugners of the school logic, as they term it, may be 
divided into two classes. The first class cons'sts of men not 
untinctured with philosophy, including even some writers of 
considerable eminence in the science of mind; men who are 
more or less acquainted with the principles of the system, so 
far at least as to have a general, though often by no means 
an accurate, conception of its nature and object. These, being 
persons of cultivated and inquiring minds, who have known 
what it is to doubt, and to discover themselves in error, and 
have learned not to repose an unlimited confidence in the 
unassisted powers of their own minds, are in general sufficiently 
impressed with the utility of rules to direct the mind in the in- 
vestigation of truth. They object to the rules of the syllogistic 
logic as not effecting that end ; they maintain, not that logic is 
useless, but that the doctrine of the ge at is not logic ; and 
they talk in high-flown language, not always conveying very 
precise ideas, of a supposed system of inductive logic, which is 
to supersede the syllogistic, and really to accomplish stil) more 
than the other even attempts. 

It is against the objections of these philosophers, that our 
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author’s defence of the Aristotelian logic is mainly directed. 
We apprehend, however, that they are chiefly formidable, by the 
countenance which they afford to another and a much larger 
class of the enemies of the science. This second class consists 
of those who are entirely ignorant of it, and consequently 
do not reject it under the idea that the rules which it gives are 
not the best possible, but that no rules, for any such purpose, 
are necessary at all. If these persons were to observe care- 
fully, and state candidly, what passes in their minds when they 
bring in their verdict of inutility against the syllogistic system, 
their account of their own train of ideas would probably amount 
to this—that it is impossible a knowledge of logic can be of any 
use, seeing that they themselves do so well without it ; nor could 
they ever perceive that the men who had studied logic reasoned 
better than their neighbours :—forgetting, that in the very sup- 
position of the utility of logic it is implied that they them- 
selves, who have not studied it, are not, in all cases, competent 
Judges of good reasoning; forgetting, too, that in nine cases 
out of ten, the evidence on which they pronounce either a 
logician or another man guilty of bad reasoning is the non- 
conformity of his conclusions with theirs ; which is, to say the 
least, just as likely to be the effect of bad reasoning on their 
side, as on his. 

The following excellent passage from Dr, Whately’s preface 
is addressed particularly to this class of the impugners of logic, 
and may be read by them with great profit :— 


‘ Many who allow the use of systematic principles in other things 
are accustomed to cry up Common-Sense as the sufficient and only 
safe guide in Reasoning. Now by Common-Sense is meant, I appre- 
hend (when the term is used with any distinct meaning), an exercise 
of the judgment unaided by any Art or system of rules; such as we 
must necessarily employ in numberless cases of daily occurrence ; in 
which, having no established principles to guide us, no line of pro- 
cedure, as it were, distinctly chalked out, we must needs act on the 
best extemporaneous conjectures we can form. He who is eminently 
skilful in doing this, is said to possess a superior degree of Common- 
Sense. But that Common-Sense is only our second-best guide—that the 
rules of Art, if judiciously framed, are always desirable when they 
can be had, is an assertion, for the truth of which 1 may appeal to 
the testimony of Mankind in general ; which is so much the more 
valuable, inasmuch as it may be accounted the testimony of adver- 
saries. For the generality have a strong predilection in favour of 
Common-Sense, except in those points in which they respectively 
possess the knowledge of a system of rules; but in these points they 
deride any one who trusts to unaided Common-Sense. A sailor, e. g. 
will perhaps despise the pretensions of medical men, and prefer treat- 
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ing a disease by Common-Sense ; but he would ridicule the proposal 
of navigating a ship by Common-Sense, without regard to the maxims 
of nautical art. A physician, again, will, perhaps, eontemn Systems 
of Political Economy, of Logic, or Metaphysics, and insist on the 
‘superior wisdom of trusting to Common-Sense in sueh matters ; but he 
never would approve of trusting to Common-Sense in the treatment of 
diseases, Neither, again, would the architect. recommend a reliance 
on Common-Sense alone in building, nor the musician in music, to 
the neglect of those systems of rules, which, in their respective arts; 
have been deduced from scientific reasoning aided by experience. 
And the Induction might be extended to every department of practice. 
‘Since, therefore, each gives the preference to unassisted Common-Sense 
only in those cases where he himself has nothing else to trust to, and 
invariably resorts to the rules of art wherever he possesses the know- 
ledge of them, it is plain that mankind universally bear their 
testimony, though unconsciously and often unwillingly, to the 
preferableness of systematic knowledge to conjectural jndgments.'"— 
pp. xii—xiv. 

Upon the other and more philosophical class of objectors, 
Dr. Whately’s attacks are far more frequent ; indeed, a running 
fire is kept up with them through the whole of the work. We 
shall indulge ourselves with one quotation, which admits of a 
more easy separation from the context than any of the numer- 
ous other passages of a similar tendency. It oecurs near the 
beginning of the work, and abounds in instructive observations 
wil nigel to the nature and objects of the science :— 


* Logic has usually been considered by these objectors as professing 
to furnish a peculiar method of reasoning, instead of a method of 
analyzing that mental process which must invariably take place in all 
correct reasoning : and accordingly they have contrasted the ordi- 
nary mode of reasoning with the syllogistic, and have brought for- 
ward with an air of triumph the argumentative skill of many who 
never learned the system ; a ie on less gross than if any one 
should regard Grammar as a peculiar Language, and should contend 
against its utility, on the ground that many speak correctly who never 
studied the principles of Grammar. For Logic, which is, as it were, 
the Grammar of Reasoning, does not bring forward the regular syllo- 
gism as a distinct mode of argumentation, designed to be substituted 
for any other mode ; but as the form to which all correct reasoning 
may be ultimately reduced ; and which, consequently, serves the pur- 
pose (when we are employing Logic as an art) of a test to try the 
validity of any argument ; in the same manner as by chemical analysis 
we develope and submit to a distinct examination the elements of 
which any compound body is composed, and are thus enabled to detect 
any latent sophistication and impurity. 

‘ Complaints have also been made, that logic leaves untouched the 
greatest difficulties, and those which are the sources of the chief errors 
in reasoning ; viz. the ambiguity, or indistinctness of Terms, and the 
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doubts respecting the degrees of evidence in various Propositions : an 
objection which is not to be removed by any such attempt as that of 
Watts, to lay down “rules for forming clear i¢eas, and for guiding 
the judgment ;"" but by replying that no art is ‘0 be censured for not 
teaching more than falls within its province, end indeed more than 
ean be taught by any conceivable art. Such a system of universal 
knowledge as should instruct us in the full meaning or meanings of 
every term, and the truth or falsity—certainty or uncertainty—of every 
proposition, thus superseding all other studies, it is most unphilo- 
sophical to expect, or even to imagine. And to find fault with Lagic 
for not performing this, is as if one should object to the science of 
Optics for not giving sight to the blind; or as if (like the man of 
whom Warburton tells a story in his Div. Leg.) one should complain 
of a reading-glass for being of no service to a person who had never 
learned to read. 

‘In fact, the difficulties and errors above alluded to are not in the 

rocess of Reasoning itself (which alone is the appropriate province of 
ogic) but in the subject-matter about which it is employed. This 
process will have been correctly conducted if it have conformed to the 
logical rules, which preclude the possibility of any error creeping in 
between the principles from which we are arguing, and the conclusions 
we deduce from them. But still that conclusion may be false, if the 
principles we start from are so. In like manner, no arithmetical skill 
will secure a correct result to a calculation, unless the data are correct 
from which we calculate : nor does any one, on that account, under- 
value Arithmetic ; and yet the objection against logic rests on no 
better foundation. 

* There is, in fact, a striking analogy in this respect between the 
two sciences. All numbers (which are the subject of arithmetic) must 
be numbers of some things, whether coins, persons, measures, or any 
thing else ; but to introduce into the science any notice of the things 
respecting which calculations are made, would be evidently irrelevant, 
and would destray its scientific character : we proceed therefore with 
arbitrary signs respecting numbers in the abstract. So, also, does 
Logic pronounce on the validity of a regularly-constructed argument, 
equally well, though arbitrary symbols may have been substituted for 
the terms ; and, consequently, without any regard to the things signi- 
fied by those terms. And the possibility of doing this (though the 
employment of such arbitrary symbols has been absurdly objected to, 
even by writers who understood not only Arithmetic but Algebra) is a 
proof of the strictly scientific character of the system.’—pp. 11—14. 


In the second paragraph of this passage, otherwise so remark- 
able both for precision of thought and felicity of illustration, 
Dr. Whately hardly does justice to the science of which he has 
constituted himself the defender. He says, with truth, that it 
is most unreasonable to quarrel with logic for not instructing 
us in the meaning of orney term, and the truth or falsity, 


certainty or uncertainty, of eyery proposition which we have 
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occasion to employ in our reasonings, since this is, in each case, 
the business of the particular science to which the subject-mat- 
ter of the argument belongs, and is much more than can pos- 
sibly be effected by any single science. But this remark, 
though just, arsed | conveys an adequate idea of the extreme 
futility of the objection, since the fact is, that the syllogistic 
logic really does all that can be done by any one science, towards 
the above end; inasmuch as the analysis, to which it subjects 
every process of reasoning, affords the readiest and the most 
certain means by which a latent ambiguity in any of the terms 
employed, or the tacit assumption of any false or doubtful pro- 

osition, can be detected. Common observation verifies this 
act; since the appellation of an expert logician seems, by the 
usage of language, oe appropriated to those who are 
thought to be eminently skilful in the detection of such fallacies ; 
which seems to shew that mankind in general have observed 
(what indeed is easy enough of observation), that they who 
have studied logic, and who are familiar with its practical ap- 
plication, are less liable than other men to be imposed upon by 
an assumption or an ambiguity. 

With regard to those who maintain, that to perform the 
logical analysis of an argument, in the manner pointed out by 
the doctrine of the syllogism, is not the best means of discover- 
ing whether it contain a Jaw; it may fairly be demanded of 
them, first, whether they imagine, that, when an argument is 
inconclusive, its inconclusiveness is always apparent at the first 

lance? When they answer, as they must necessarily do, that 
it is not (because otherwise people could never be deceived 
by inconclusive arguments), and that the fallacy is often visible 
only upon a close inspection, it will be proper to ask them, 
whether they intend that it should be inspected in the lump, or 
piecemeal ;—all at once, or step by step, beginning with the first 
step, and proceeding onward to the last? We imagine there is 
no one who would not reply, that this last mode comes nearest 
to his idea of a close inspection. It seems then that even 
according to the objectors, an —— of the argument is requi- 
site, in order: to try its validity ; but that for the performance 
of this analysis, common-sense, as they term it, is sufficient. 
Let us however press these disputants a step further, and ask 
them in what manner common-sense proceeds to analyse an argu- 
ment, in order to form a judgment whether it is sound or falla - 
cious. If they had any distinct ideas on the subject, they 
would probably answer, that it proceeds by first separating the 
propositions which contribute to the establishment of the conclusion 
(in common language, those which are essential to the argument) 
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from all irrelevant propositions with which they may happen to 
be mixed up; next, by stating in words, and explicitly, all pro- 
positions, also essential to the argument, which may have been 
assumed tacitly, instead of being declared verbally ; thirdly, 
(having thus effected the separation and efumeration of the 

remises of the argument), by arranging all these propositions 
in that order, which (so strongly does ordinary language corro- 
borate our view of the case) is termed their dogical order ; that 
is to say, by bringing every conclusion, and the premises from 
which it is deduced, close together, and taking care that the 
step by which the truth of a proposition is established, shall 
precede all those in which that proposition is made use of as a 
premiss for the establishment of other propositions : when all 
this is done, then, they will tell you, a child could judge of the 
correctness or fallacy of the argument. Possibly so: but what 
is allthis? It is neither more nor less than to perform. the 
logical analysis of the argument. When all is done which has 
been here supposed, the argument is actually reduced to a 
series of syllogisms : so that the all-sufficiency of common-sense 
amounts only to this, that, if the man of common-sense makes 
use of the same means which logic supplies, he may attain the 
same end. This is true, certainly; but will he do so? and, if 
he should attempt it, which of the two is most likely to perform 
the analysis correctly—the man who does it by rule, or the man 
who does it by guess; the man who knows the principle of the 
operation which he is performing, or the man who trusts to 
extemporaneous sagacity alone ? 

Had the philosophers who treated with so much contempt 
the idea of trying the validity of an argument by resolving it 
into a series of syllogisms, been aware that there is no other 
way in which its validity can be tried, and that this, and no 
other,-is the process actually performed, so far as is found 
necessary for the purpose, whenever a fallacy in argument is 
discovered and pointed out, they would probably have spared 
some portion of the ridicule which they have heaped upon the 
x gp. theory. We do not, of course, mean to assert, that 
the analysis is always carried to its utmost limit; that every 
step in a ratiocination is set forth at full length ; every implied 
assertion laid down, which, if it were untrue, would vitiate the 
argument ; every syllogism formally resolved into its two pre- 
mises and its conclusion: although some of the impugners of 
logic have supposed, absurdly enough, that all this would be 
necessary if the syllogistic theory were true: and, indeed, all 
this would be necessary, were it not that, in practice, the fallacy 
almost always becomes manifest long before the analysis has 
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been carried to this ultimate point. As near an approximation 
to the syllogistic form as is employed in mathematics (which 
scarcely diflers more from a complete series of syllogisms than 
that abridged form of s ~—— argumentation, known to 
logicians by the name of a Sorites) is commonly sufficient. 
But whatever portion of the analysis it is found necessary to 
perform, is performed upon syllogistic principles ; and it would 
be a singular specimen of argumentation, to contend that the 
rules of logic do not conduce to the correct performance of a 
part of the operation, because they conduce also to the perform- 
ance of the whole. Dr. Whately has aptly compared the logical 
analysis of a fallacious argument to the ye me analysis of an 
adulterated mixture :—to pursue this illustration somewhat 
further ; —although the substance under an analysis of the latter 
description is certainly a compound of some of the gon | 
elements, or simple substances, as oxygen, carbon, &c.; and, 
although its bad qualities are undoubtedly to be ascribed to 
the presence, either of a wrong element, or of some element in an 
improper proportion,—it is seldom necessary, for the purpose of 
detecting the adulteration, to effect the complete separation of all 
these primary ingredients, because the undue admixture gene- 
rally becomes manifest, and the adventitious particles are sepa- 
rated at a much earlier stage of the proceeding. And yet, 
nobody would pretend that a man unacquainted with the pro- 
perties of simple substances would be perfectly capable of 
performing such an analysis, or that the knowledge of the 
ultimate elements of bodies was of no service to the chemist. 
The same observations apply, mudato nomine, to the logician, 
and the syllogism. 

Had the considerations which we have now adduced, sug- 
gested themselves to Mr. Dugald Stewart and others, those 
wiiters would scarcely have thought it a sufficient refutation 
of the syllogistic theory, to say (what indeed is very true), 
that if we were habitually to employ, in stating an argument, 
those forms which are pn useful when it is to be scrutinized, 
the complexity of the expression, by lengthening the process, 
and distracting the attention, would cause more fallacies than it 
would prevent. As opposite arguments not unfrequently converge 
to the same conclusion, other men, or the same men at -other 
times, have pronounced the syllogism useless on the contrary 
ground, viz. because a fallacious argument, exhibited as logicians 
exhibit it, in the form of a syllogism, is so palpably fallacious as 
to deceive nobody. This we may admit: the difficulty is over, 
when the argument is reduced to that form. But how are we 
taught to bring itintothat form? By logic surely : and what higher 
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compliment can be paid to the doctrine of the syllogism, than to 
say, that the same fallacy, in the form of a syllogism, deceives 
nobody, which ‘may deceive half the world if diluted in a 
quarto volume.’’* 


‘ Fallacious reasonings,’ says Dr. Whately, ‘may be compared to 
a perplexed and entangled mass of accounts, which it requires much 
sagacity and close attention to clear up, and display in a regular and 
intelligible form ; though when this is once accomplished, the whole 
appears so perfectly simple, that the unthinking are apt to undervalue 
the skill and pains which have been employed upon it.’—p. 151. 


We agree with Dr. Whately in ascribing the little esteem, in 
which the doctrine of the syllogism has been held by modern 
metaphysicians, to its being confounded with the absurdities of 
the schoolmen; who certainly dressed up much elaborate trifling 
in cha oa forms, and deduced, by reasoning, and conse- 
quently by syllogism, from false premises, many very absurd 
conclusions. odern philosophers, perceiving this, fancied 
that it was produced by the employment of the syllogism in 
lieu of induction ; and concluded that, in order to avoid similar 
errors, it was necessary to discard the syllogism, which they 
thought was one method of reasoning, and confine durselves to 
induction, which they imagined was another. All this while, 
the truth was, that the schoolmen not only did not neglect in- 
duction, but entertained afar more accurate and certainly a 
more distinct conception of the difference between its function 
and that of syllogism, than seems to have been entertained by 
any philosopher who has succeeded them. They saw clearly 
that the process of philosophizing consisted of two parts ; the 
ascertainment of premises, and the deduction of conclusions. 
They knew that the rules of the syllogism concerned only the 
second part of the business (which alone is properly called 
Reasoning), and could only prevent them from drawing any 
conclusions which their premises did not warrant, but could not 
furnish any test of the truth of those original premises, which 
are not deductions from any prior truths. The evidence of 
these, which they termed apyat, principia, was derived from ex- 
perience, and the process of the mind in attaining to them was 
termed induction. Tag wiv dpxac tac Tepi Exasov, eumepiag ist 
mapadovva, are the words of Aristotle Cimaclf :¢ and both his 
Analytica Priora and Posteriora are full of proofs, that he con- 
sidered experience, in other words, induction, to be the ultimate 
foundation of all knowledge: the dpya or first principles of 





* Whately, p. 151. 
+ Analyt. — i. cap. 30. 
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every science being ascertained by induction, and all other truths 
being deduced from them. 

That this should have been overlooked by those who style 
themselves the inductive philosophers of modern times, is the 
more surprising, jnnvennah as it did not escape the observation 
of their prototype and idol, Lord Bacon. That great writer, 
whom it is now fashionable to style the founder of the inductive 
philosophy, a title which he himself would have been the fore- 
most to disclaim, imputes the errors of Aristotle and the school- 
men, not to their neglectin induction,—for he had read them— 
but to their performing it ill. They knew that all knowledge 
must be ultimately derived from the observation of nature ; but 
they were bad observers, and had even (as was remarked by 
lord Bacon*) fundamentally wrong ideas with respect to the 
proper mode of directing their observations. They consequently 

eneralized on insufficient evidence, and arrived, an incorrect 
induction indeed, but yet by induction, at general principles, 
which were not true, but which, if they had been true, would 
have warranted all the conclusions which they deduced from 
them. The merit, therefore, of Bacon, did not consist in 
teaching mankind to employ induction instead of syllogism, but 
in pointing out to them the insufficiency of the mode of induction 


which they had hitherto relied on, and communicating some 

useful hints for the formation of a better. Since his time, a 

more efficacious mode of interrogating nature (to borrow a happy 

expression of his own) has established, that throughout some of 

the most extensive departments of natural philosophy, there does 
1 


not exist that sort of connexion between different truths, which 
would enable us to deduce one of them from another as the 
schoolmen attempted to do.t We cannot collect the ductility 





* Siquidem ex nuda enumeratione particularium (ut Dialectici solent) 
ubi non invenitur instantia contradictoria, vitiose concluditur, neque 
aliquid aliud hujusmodi Inductio producit quam conjecturam probabilem. 
Quis enim in se recipiet, cum particularia, que quis novit, aut quorum 
meminit, ex und tantum parte compareant ; non delitescere aliquid, quod 
omnino repugnet? Perinde ac si Basel acquievisset in illis Isai filiis 
quos coram adductos videbat in domo, et minime quesivisset Davidem 
qui in agro aberat.—Bacon, de Augm. Scient. lib. v. cap. 2. 

t+ There is, however, a philosopher of our times, who holds this error in 
common with the schoolmen, a (strange to say), he is the Coryphzus of 
their modern antagonists. Dr. Reid imagined, that all physical facts were 
in their nature capable. of being demonstrated ; in other words, capable 
of being proved by syllogism. Misled, like the schoolmen, by 
geometrical analogies, he supposed that there is, corresponding to 
every physical object, an essence, which we do not know indeed, and 
which our faculties probably are not capable of being cognizant of ; 
but which, nevertheless, is the cause of all the sensjble properties of the 
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or specific gravity of a body which we have never seen, from the 
mere knowledge of its chemical composition, as we can deduce 
all the other properties of a triangle from that of having three 
sides. But we are not even now entitled to blame the school- 
men, as Dr. Whately himself has done, for “ regarding the 
syllogism as an —— for the investigation of nature,”’* in 
other words, for applying general reasoning to the discovery of 
physical truth ; since this is precisely what we ourselves very 
properly do, at ge the vast field of astronomy, and of 
mechanical philosophy. It is unnecessary to remind any one 
who is acquainted with logic, that since every mathematical 
demonstration consists of a series of syllogisms, the applica- 
tion of the syllogism must be at least cuextensive with that of 
mathematics. Throu hout the extensive sciences just named, 
modern philosophers Son operated (though with more success) 
in the very same mode which the schoolmen attempted: they 
have ascertained by induction certain very general facts; 
the laws of motion, that of gravitation, of the reflection and 
refraction of light, &c. and have deduced from these, by a series, 
sometimes a very long series, of syllogisms, innumerable conclu- 
sions with respect to past, present, and even future, physical 
facts. Surely it is time that the practice of reproaching the 
schoolmen for doing precisely what we do ourselves, should 
cease. The schoolmen erred, not because they overlooked the 
necessary limits of that portion of the process of investigating 
truth, to which the syllogism is subservient, but because they 
did not perform the other and equally necessary part of that 
process with the same unrivalled skill, with which, by the aid 
of logic, they performed that part of it with which alone logic 
is conversant. 

The province of reasoning in the investigation of truth is 
immense. It comprises the whole of the process of investigating 
mathematical truths, by far the greater part of the process 
of investigating the truths of astronomy, and mechanical philo- 
sophy in all its branches, a ~~ large part in respect of the 
truths of morals, politics, and the philosophy of the human 





object, and from which, if we did know it, those sensible properties might 
all of them be deduced. 

The most extravagant of the schoolmen never extended the province of 
ratiocination so far. Their essences were, for the most part, sensible pro- 
perties, from which indeed all other sensible properties could, as they 
imagined, be demonstrated, but which were themselves indemonstrable, 
and could be ascertained by induction alone—Vide Reid Qn the Intellec- 
tual Powers, 8vo. ed. vol. ii. pp. 17, 110, 119, 121. 

* Page 7. 
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mind: to chemistry and physiology alone it has but a limited 
application. Upon reasoning depends the correctness of our in- 
ferences; upon induction, the evidence of those truths from 
which our inferences are drawn. The philosophers who have 
spoken in such high terms of the desirableness of an inductive 
logic, meaning thereby rules for performing induction, have 
said no more than the truth ; but the rules of correct deduction 
are not less essential, nor is it atiy objection to the Anstotelian 
logic that, professing only to give rules for one of these neces- 
sary operations, it affords no means of dispensing with the other. 
An inductive logic would be highly useful as a peg to 
the syllogistic logic, not to supersede it. ‘A plough,” says Dr. 
Whately, “ may be a much more ingenious and valuable instru- 
ment than a flail, but it never can be substituted for it” [p. 
236]. Induction has usually been performed in a manner so em- 
piricai, that it is almost surprising that so many useful truths 
should have been ascertained by means of it ; but if our rules of 
induction were as specific and precise, as all those which we 
have hitherto possessed are vague and general, they would not 
contribute, in the slightest degree, to the correctness of our 
reasoning. The Dye logic affords the only rules which 
can possibly be of any service to that end. Itis, to use Dr. 
Whately’s words, not an art of reasoning, but the art of rea- 
soning ; “ the logician’s object being, not to lay down principles 
by which one may reason, but by which all must reason, even 
though they are not distinctly aware of them :—to furnish rules, 
not which may be followed with advantage, but which cannot 
possibly be departed from in sound reasoning” [p. 22]. The 
syllogism is not “a peculiar method of reasoning,” but ‘a 
method of unfolding and analyzing our reasoning’ [p. 21]. 
Syllogistic reasoning is not a kind of reasoning, for al/ correct 
reasoning is syllogistic: and to reason by induction is a recom- 
mendation which implies as thorough a misconception of the 
meaning of the two words, as if the advice were, to observe by 
syllogism. 

We shall now attempt a short summary of the contents of 
Dr. Whately’s volume, together with such observations as may 
most effectually display its merits, and at the same time ex- 
hibit plainly one or two imperfections which we have already 
glanced at ; and which, though trifling in comparison with the 
general excellencies of the work, contribute, nevertheless, to 
render it both a less clear and a less perfect exposition of the 
syllogistic logic, than it might have been made. 

After an Introduction, consisting of a brief history of the 
science, with some remarks upon its utility, the most interest- 
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ing portion of which we have already extracted, Dr. Whately 
prepares the reader for the study of his Compendium of Logic, 
by what he terms an Analytical Outline of the Science. This 
appears to us an extremely happy idea. In expounding a science 
which, like logic, professes to teach what are the parts which 
go to the composition of any given whole, that may be termed 
the synthetical mode of teaching, which commences with the 
separate parts, and, after a sufficient explanation of their na- 
ture, proceeds to shew in what manner they must be put to- 
gether in order to form that whole, which it is the object of the 
seience to analyse: while that method, on the other hand, 
may properly be termed analytical, which begins at the oppo- 
site extreme, examining the whole as it exists in nature, and, 
by means of observation and experiment, detecting in that 
whole the several parts; thus teaching the science in the very 
order in which it must have been originally discovered. The 
first method, which begins by exhibiting the simple elements, 
and makes the learner familiar with them in theit separate 
state, before any of their combinations are introduced to his 
notice, is generally the best adapted for teaching him the 
science ; but the second is better calculated for persuading him 


to learn: because it commences with what is nf iy | familiar to 


him in actual practice, and, gradually leading him back to first 
principles, enables him to perceive, at each step in the analysis, 
the practical tendency and application of that - * whereas 
in the first mode he is made to go through the whole science 
before he reaches the point at which it comes into contact with 
his own practice, and, thetefore, often fails of perceiving that 
it has any practical application at all. We are inclined to as- 
cribe very much of the unpopularity of logic as a science, to 
the circumstance, that writers on the subject have almost uni- 
versally employed the synthetical mode of exposition, to the 
exclusion of the analytical; a practice which can be advanta- 
geously adopted, only where there exists, as in the case of 
geometry, a predisposition in favour of the science proposed to 
be communicated. So long as the mode in which logic was 
invariably taught rendered it necessary to have thoroughly 
mastered the whole science before arriving at the evidence of 
its practical utility, it was, perhaps, scarcely to be wondered 
at, that all who did not possess this perfect knowledge of the 
subject should hold a science to be useless, of the usefulness 
of which the proof had never reached their minds. 

This obstacle to the right appreciation of the importance of 
logic, Dr. Whately has for ever removed. The masterly sketch 
which he has given of the whole science, in the analytical 





152 Whately’s Elements of Logic. Jan. 


form, previously to entering upon a more detailed exposition 
of it in the synthetical order, constitutes one of the greatest 
merits of this volume, as an elementary work. 


‘In every instance,’ says he, ‘in which we reason, in the strict sense 
of the word, i. e. make use of arguments, whether for the sake of 
refuting an adversary, or of conveying instruction, or of satisfying 
our own minds on any point, whatever may be the subject we are 
engaged on, a certain process takes place in the mind, which is one 
and the same in all cases, provided it be correctly conducted.’—p. 18. 


On this important psychological or metaphysical fact, de- 
pends the whole title of logic to be considered as a science; 
and our author, accordingly, is at t pains to illustrate it, 
and to refute the error (fostered by the prevailing language on 
the subject) of supposing that mathematical reasoning, and 
theological, and metaphysical, and political, and moral, are so 
many different kinds of reasoning. Whereas, in reality, what 
is different in these different cases is not the mode of reason- 
ing, but the nature of the premises, or propositions from which 
we reason ; precisely, as in arithmetic, the process of calcula- 
tion is the same, whether the numbers, upon which the calcu- 
lation is performed, be numbers of men, of miles, or of pounds.* 


‘In pursuing the supposed investigation, it will be found,. that 
every conclusion is deduced, in reality, from two other propositions 
(thence called Premises) ; for though one of these may be, and com- 
monly is, suppressed, it must nevertheless be understood as admitted, 
as may easily be made evident by supposing the denial of the sup- 
pressed premiss, which will at once invalidate the argument.—An 
argument thus stated regularly and at full length, is called a Syllo- 
gism ; which, therefore is evidently not a peculiar kind of argument, 
but only a peculiar form of expression, in which every argument may 
be stated.’—pp. 23, 24. 


Having advanced so far in the investigation of the subject, 
as to ascertain that every conclusion is deduced from two 
premises, the next step is, to examine, whether the nature 
of the premises which are required to support a given conclu- 
sion is subject to any general law. Pursuing this investiga- 
tion, Dr. Whately shews, that in one of the premises, something 
is always affirmed or denied of a class, in which class it is 
affirmed, in the other premiss, that something else is contained ; 
from which two assertions it is, in every case of correct reason- 
ing, concluded, that what was so affirmed or denied of the 
class, may be affirmed or denied of that which was stated to 
be comprehended in the class. As every valid argument may 





* Page 21. 
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be reduced to this form, the principle upon which the above 
conclusion is drawn, and which is termed by logicians the 
dictum de omni et nullo, is the universal principle of all reason- 
ing. It may be stated in the following form, the three propo- 
sitions of the syllogism being distinguished by figures. 

1. ‘ Any thing whatever, predicated of a whole class, 

2. ‘Under which class something else is contained, 

3. ‘ May be predicated of that which is so contained.’—p.36. 

Every valid argument is a case of this general principle ; 
every fallacy is a case which, while it seems to fall under the 
principle, really does not. 

Having thus analysed every process of reasoning into the 
propositions of which it is composed, the next step is the 
analysis of a proposition into its two terms, its subject and pre- 
dicate. And here, from the inquiry, what predicates are appli- 
cable to what subjects, arises the whole theory of classification, 
and of general and particular names. But having already fol- 
lowed our author sufficiently far in his Analytical Outline, to 
give an adequate conception of his mode of proceeding, we shall 
stop here, particvlarly as we do not think him quite so suc- 
cessful in the latter part of the analysis, as in the earlier. 

Having thus analysed the process of ratiocination into its 
simple and ultimate elements, Dr. Whately commences a 
fuller exposition of the science in the inverse order; and 
this, in contradistinction to his Analytical Outline, he terms a 
Synthetical Compendium. 

As every argument consists of propositions, and every proposi- 
tion of terms, it has been usual with writers on logic, to treat 
their subject under three heads, namely, Terms, Propositions, 
and Syllogism. As this principle of distribution arises obviously 
out of the nature of the subject, Dr. Whately has adopted it ; 
and his Synthetical Compendium consists of three parts. On 
the third part, which treats of arguments, little need be said, 
except that it is equal, if not superior, to any other exposition 
extant, of this branch of the science. The supplementary account 
of hypothetical arguments deserves higher praise; it is almost 
entirely new : comparatively little having been done by Aristotle 
or his followers, either for reducing the theory of that kind of 
arguments to fixed principles, or for devising rules to ensure 
correctness in the practice. We do not think by any means so 
highly of the two introductory parts, on Terms and Propositions. 
On these important subjects it appears to us that Dr. Whately 
not only has not improved upon the expositions given in former 
treatises on logic, but has not even availed himself of all the 
useful matter which those works afford. 
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We shall, before we proceed further, endeavour to give a 
general conception of what was done by the Aristotelian logi- 
cians in these two departments of the science. 

It is sometimes said, and in a certain sense with truth, that 
these philosophers considered Propositions and Terms solely 
with reference to their employment in Reasoning; and treated 
of them, in their books of logic, no further than was necessary for 
expounding the doctrine of the —— But if by this it be 
meant, that they laid down no doctrines respecting terms aid 
propositions, except what were required to enable thei to 
analyse the process by which conclusions are drawn from pre- 
mises, and establish rules for performing that process correctly, 
we believe it will be found that this character applies to a small 
part only of what is commonly taught in logical treatises under 
these two heads. For the mere purposes of the syllogism,—for 
securing that our conclusions shall be such as really follow from 
our premises,—very little of the theory of terms and propositions 
is necessary, except the division of terms into General and Indi- 
vidual, of propositions into Universal and Particular, Affirmative 
and Negative; with the rules which relate to what logicians 
very inappropriately call the Distribution of Terms ;* to which 
we may, pornane, add, the Conversion and Aiquipollency of 
propositions. This is all that is strictly necessary by way of 
introduction to the theory of the syllogism; and it is but just 
to state that on all these points Dr. Whately’s exposition is 
completely satisfactory. 

But the Aristotelian logicians did not stop here, nor confine 
within these narrow bounds the dominion of their science. 
They appear to have included in their idea of logic, not only 
the principles of reasoning, but all the instructions which philo- 
sophy could furnish towards the right employment of words, 
as an instrument for the investigation of truth. That principles 
may be laid down and rules devised to that end, sufficient in 
number and importance to constitute a science, we hold to 
be indisputable; though we are aware that in this opinion Dr. 
Whately does not concur. Whether that science should be 





* The name of a class, otherwise called a general term, is taken, accord- 
ing to circumstances, either to denote any individual whatever of the whole 
class, or only any individual whatever of some part of it. In the first case 
the term is said to be distributed, or taken distributively, in the other, not. 
Thus in the proposition, man is mortal, in which the terms man and mortal 
are respectively names of classes, the word man stands for any and ever; 
man, and is therefore distrituted; but the word mortal is not distributed, 
being taken for a part only of its class; for although the proposition 
affirms that every man is mortal, it does not affirm that every man is every 
nortal, many objects being mortal which are not men. 
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regarded as a part of logic, is a mere question of nomenclature, 
and one which common usage has long since decided in the 
affirmative. But, however we may decide with respect to the 
names, it is in the first two parts of the treatises of the Aristo- 
telian philosophers on logic, that we find all which they thought 
it necessary to lay down with reference to the employment of 
words, generally, as an instrument of thought ; and in this there 
was much, which, however it might conduce to the truth or 
accurate wording of the premises from which we reason, con- 
tributed nothing to the correctness of the ratiocination itself. 
The Aristotelians did not carry this department of what they 
considered as logic, to a degree of perfection approaching to 
that which the theory of the reasoning process attained in their 
hands. But they made in it no contemptible proficiency ; and 
notwithstanding all the assistance which might have been 
derived from the discoveries of Locke and Brown, for the 
improveinent of this branch of philosophy, modern metaphysi- 
cians ate far from having yet followed out all the important 
hints, which the so much ridiculed schoolmen afforded. It is 
true, that their classification of names according to the nature of 
the things which they signify, has little merit in the outline, 
though much in some of the details; but their classification of 
names according to the mode of their signification (of which the 
doctrine of the Predicables forms a part) when purified from the 
taint of Realism which adheres to the expression but without 
infecting the substance, constitutes a prodigious step in the 
theory of naming ; a step which few among their modern suc- 
cessors have known even how to appreciate, far less to surpass. 
Their classification of the modes of predication, co-ordinate with, 
and founded on the above classification of terms, and the further 
division of propositions according to the nature of the evidence 
on which they rest (for such in reality are the distinctions of 
essential and accidental, necessary and contingent, propositions) 
clearly prove them to have seen, not indeed to the bottom of 
the subject, but deeper into it than the generality of those who 
have constituted themselves, in modern times, the contemptuous 
assailants of the school logic. If we add to what has been 
enumerated, their observations on Definition and Division, which 
though extremely imperfect, contain the germs of many truthis 
which are still waiting to be developed, we shall have a body of 
materials, not, indeed, entirely adequate to the purpose con- 
templated by Watts, and so severely condemned by our author, 
of laying down “rules for forming clear ideas, and for guiding 
the judgment,” but containing much which is highly conducive 
to that end, and which, if expanded, systematized, and in some 
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few points corrected, by a hand competent to the task, would 
effect nearly all that any body of instructions or system of 
rules can possibly accomplish, in a direct way, towards the 
purpose which Watts had in view. 

In the Compendium of Aldrich, commonly called the Oxford 
Logic, the greatest part of this important branch of the Aristo- 
telian philosophy is omitted, and the remainder most lamely, 
imperfectly, and in some — even incorrectly, given. This 
Treatise, the whole of which, except the mere technical account 
of the rules of the syllogism, is utterly contemptible, has been 
for many years the text book in use at the only academical 
institution in England at which logic forms any art of the 
established course of education. The University of Oxford did not 
always thus confine her alumni to the worst book extant on the 
science which she still compels them to pretend* to learn ; for the 
very best account which we have ever seen, in a small compass, 
of the Aristotelian logic (a work written by a Jesuit, Du Trieu, 
for the use of the college at Douay) was printed at Oxford in 
1662.+ This circumstance, and the degeneracy which it 
evinces, form an appropriate comment upon the benefits of 
richly-endowed seminaries of education, and of institutions 
generally, in which the quantity of service does not regulate 
the quantity of reward. But what we would particularly 
observe is, that this treatise of Aldrich is almost the only work, 
professing to be an exposition of the Aristotelian logic, with 
which Dr. Whately appears to be acquainted. He admits 
himself to have taken more from that treatise than from any 
other; and we are sorry to say, that nearly the whole of his 
Synthetical Compendium (the supplement and a few passages 
excepted) is little more than a paraphrase of Aldrich. e 
exposition of the syllogism in Aldrich is clear and accurate, 
and that of our author, accordingly, is entitled to the same 
praise : but in the remaindey, though he has corrected some of 
the minor oversights of his predecessor, he has in general fol- 
lowed him so closely in his worst parts, that it is almost as 
impossible to gain from the one, as from the other, a single 
clear idea. 

We cannot select any passage from Dr. Whately’s work, 
which so forcibly illustrates all that we have advanced, as his 
account of the Predicables. This, as logicians are aware, is an 





* We use this strong expression upon no less an authority than that of 
Dr. Whately himself. The words are ours; but the facts, which more 
than bear them out, may be learned from his preface. 

+ This excellent treatise has recently been re-printed by a subscription, 
among several students of logic, for the convenience of use. 
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attempt to classify general terms, i. e. names which, by virtue of 
their signification, are — in one and the same sense to 
an indefinite number of individuals. In the doctrine of the 
Predicables, these terms are considered as capable of being 
predicated, which is as much as to say affirmed, of some indi- 
vidual thing or things. The problem is, how many kinds of 
general names, all of them differing in their mode of signification, 
may be predicated of, and may therefore be said to be names 
of, one and the same set of individual objects. Logicians have 
determined that five different kinds of general names may be 
so predicated ; and have called them Genus, Species, Differentia, 
Proprium,* and Accidens. These are called Predicables, and 
our author, after Aldrich, has defined them as-follows : 


‘ Whatever term can be affirmed of several things, must express 
either their whole essence, which is called the Species ; or a part of their 
essence (viz. either the material part, which is called the Genus, or the 
formal and distinguishing part, which is called Dijferentia, or in com- 
mon discourse, characteristic) or something joined to the essence ; 
whether necessarily (i.e. to the whole species, or, in other words, 
universally, to every individual of it), which is called a Property 
[Proprium] ; or contingently (i. e. to some individuals only of the spe- 
cies), which is an Accident.—p. 62. 


To render this intricate and involved sentence less unintel- 
ligible, Dr. Whately subjoins a synoptica! table of the Predi- 
cables, for which we must refer our readers to the work itself. 

If it be the object of a definition to render that clear, which 
was before obscure, our author can scarcely flatter himself that 
what he has here given, is entitled to the name. If his readers 
had any thing approaching to a distinct conception of the 
predicables before (as they probably had of Genus and Species) 
such an explanation as this would be almost sufficient to throw 





* We have chosen to retain the latin word proprium, instead of rendering 
it (with our author) by the English word property. Our reason is, that by 
the usage of the English language, property ineludes not only Proprium, 
but Differentia and Accidens. hen the properties of a thing are spoken 
of, the whole of its attributes are generally meant. 

We have thought it necessary thus to justify our departure from Dr. 
Whately’s employment of the word property, because he does not himself 
seem to be aware, that he has used that term in a peculiar sense. In the 
preface to his ‘*‘ Elements of Rhetoric,” recently published, he complains 
that he has been represented as speaking of accidental properties ; this he 
seems to think extremely unfair; but it is obvious, that, in the ordinar 
acceptation of the words, he has spoken of accidental properties, though 
not in the special meaning (the Second-Intention as he would say) which 
he has thought fit, in the exercise of the discretion allowed to philosophical 
writers, to affix to the term property. 
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back the whole subject into inextricable darkness and con- 
fusion. 

What is meant by the essence of a thing?) What by its whole 
essence? In what sense can the word man, which is the name 
of a species, be said to express the whole essence of John and 
Thomas? Dr. Whately admits elsewhere, that classification is 
arbitrary ; we may therefore constitute our species as we will ; 
have we the same arbitrary power over the essences of things? 
Supposing the essence understood, what are we to understand 
by the material part, what by the formal or distinguishing part 
of the essence? and what is meant by something joined to the 
essence ?* The reader will probably oe oe that Dr. Whately 
cannot have employed so many unusual expressions, without 
somewhere explaining their meaning; but no explanation is 
attempted ; it is throughout assumed that the oat perfectly 
understands all these phrases, most of which he probably now 
hears of for the first time. The only part of this account of 
the predicables which is intelligible, 1s incorrect: we mean the 
distinction drawn between Proprium and Accidens, which con- 
veys ideas totally different from those which logicians have 
always attached to the terms, nor is it true that they, or, indeed, 
any other philosophers or writers whatsoever, have used the 
word necessary as it is here employed, synonymously with uni- 
versal. That crows are black, is a universal proposition, and a 
true proposition, but did any person ever before dream of calling 
it a necessary one? Black, as applied to a crow, is the very 
word most commonly given by logicians as an example of an 
inseparable accident ; yet our author classes it as a a Bg 
without seeming to be aware that he is altering the established 
classification. 

All this while, if Dr. Whately had looked into any of the 
more celebrated treatises on the Aristotelian logic, he would 
have there found the doctrine of the predicables placed upon a 
perfectly distinct and intelligible foundation, and the materials 
so well prepared for a thoroughly philosophical explanation of 
general terms, that, with all the aids which modern discoveries 
afford, and with the power of original thinking which he has 
elsewhere displayed, he might have had the merit of carrying 





* In one place, instead of the essence, simply, Dr. Whately speaks of 
the essence, or nature; but this, besides that it is only interpreting one 
unintelligible word by another, is an interpretation which, surely, on 
reflection, Dr. Whately will not abide by. He says, that the species 
expresses the whole essence of a thing; now he can scarcely mean to affirm, 
that it expresses the whole nature. Horse does not surely express the 
whole nature of Eclipse, or Bucephalus. 
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this important branch of the philosophy of the human mind 
almost to perfection. 

But we are not entitled to find fault with Dr. Whately’s 
explanation of the Predicables as insufficient, without showing, 
by an experiment of our own, that a better explanation might 
be made. We shall therefore make the attempt, giving due 
notice to those who may think the following dissertation too 
dry, that if they please they may pass it over. 

With respect to Genus and Species, we shall drop the un- 

meaning phrases copied by our author from Aldrich, and which 
do not bear the remotest analogy to any thing in Aristotle, or 
Porphyry, or any of the more distinguished of their followers, 
and shall content ourselves with saying that any class, consi- 
dered as comprehended in a larger class, is a species ; and vice 
versa, the larger class, considered as comprehending the smaller, 
is a genus. This we take to be the ordinary and received 
meaning of the terms, and it accords with the sense in which 
the Aristotelian logicians used them. There was, indeed, one 
sort of species which they held to be the species xar toyjv, 
more peculiarly a species than any other, species specialissema 
as they termed it, and that was, the lowest species in any given 
classification ; a species which they fancied could not be any 
further subdivided into species, but only into individuals. This 
notion was evidently a result of the fundamental error of the 
Aristotelian philosophers, which consisted in not perceiving that 
classification is arbitrary. They did not consider, that we may 
erect any set of individual things into a species, which have any 
quality in common among themselves, distinguishing them from 
others ; they did not see that it depends upon our choice what 
shall be the lowest species, but fancied, that, when they had 
pene to a certain length in the division, they reached the 
owest species, and that there, by the necessity of nature, they 
were compelled to stop. This was their error; from which it is 
difficult to suppose, that the inventor of the maxim that the 
species expresses the whole essence of a thing, could be alto- 
gether free. 

When this appendage is detached from it, the distinction 
between Genus and Species is nothing more than the difference 
between a larger class and a smaller. There is a broader line 
of distinction between these two predicables and the other three, 
Differentia, Proprium, and Accidens; between such words as 
animal, or man, and such words as white, carnivorous, or rational. 

All nomenclature is connected with some classi‘ication : and 
in all classification there are two ideas involved, that of the 
properties or attributes which form the basis of the classification, 
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and that of the things which compose the classes themselves, 
Thus, when animals are divided into birds, beasts, fishes, and 
so forth, we are to consider, with regard to the word fish for 
example, first, the things comprised in the class (which are 
sharks, lampreys, eels, salmon, &c.), and next, the qualities 
common to all these things (that of being cold-blooded, breath- 
ing by gills, living in the water, &c.), on account of which they 
are erected into a class, and which are implied in the name of 
the class, since any animal, or other object, not possessing all 
these qualities, would not be termed a fish. The Aristotelian 
logicians did not overlook this important distinction between 
the two constituent parts which make up the signification of a 
name, the things which it is imposed upon, and the properties 
on account of which it is imposed. They called the former the 
significatum materiale of the term, the latter its significatum 
formale ; and they sometimes said that it denoted the one, and 
connoted the other. The word man denotes John, Thomas, and 
all other men; it connotes rationality, the human form, and 
whatever other may be the qualities which the name imports, 
and in the absence of which it would be withheld. The word 
white connotes the property of whiteness; it denotes snow, 
silver, milk, and all other things which, in consequence of their 


possessing that property, we term white. 
all 


Now, althoug names which denote classes of things (and 
such are all the predicables) signify both the class itself, and 
the attributes which constitute it a class; or, to speak techni- 
cally, denote the class, and connote the attributes ;—there is this 
difference, that in the case of Genus and Species the idea of the 
class itself is the leading idea; in the other three predicables, it 
is the idea of the attribute. When we hear the word man, our 
attention is directed, first to the object, and from that to the 
qualities which are implied in the name, and but for which it 
would not have received the name; when, on the contrary, we 
hear the words rational, or white, the quality of rationality or 
whiteness is the first idea which is suggested to the imagina- 
tion, and the idea of the white or rational ¢hing is merely 
secondary. So perfectly is the idea of the quality here the 
leading idea, that adjectives are frequently described to be the 
names of qualities, which, in reality, they are not ; all names of 
qualities, as goodness for example, being substantives. Adjec- 
tives are names of things, considered as ue qualities ; but in 
which, the quality being fixed, and the things variable, the idea 
of the quality predominates over that of the thing. 

_It remains to show in what manner the three adjective pre- 
dicables, Differentia, Proprium, and Accidens, are distinguished 
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from one another; how we are to decide whether any name, in 
which the idea connoted, that of the attribute, is the principal 
idea, should be considered as a Differentia, a Proprium, or an 
Accidens, of a giveu class. We say a class, because we do not 
consider the first two of these terms to be applicable to an 
individval. 

Now here, as it appears to us, the definitions of the school- 
men are precise, and their classification perfect. The attributes, 
according to them, might be either 

1. Essential, and then the term connoting it was a Differentia; 
2. Accidental, but necessary, and then the term connoting it 
was a Proprium ; or 3. Accidental and not necessary, and then 
the term connoting it was an Accidens. 

To render this classification intelligible, it is necessary that 
we should explain what was here meant by essential and acci- 
dental, necessary and contingent. 

1. By the essence, and the essential properties, of a class, 
were meant the properties which, as we have already explained, 
are implied in its name, or, to use the technical expression, con- 
noted by it. The essence of the class man consists, according 
to this definition, of life, the power of voluntary motion, 
rationality, and the human form. There are many other proper- 
ties which are both common to all mankind, and peculiar to 
them, but they are not essential, because, if a race were dis- 
covered destitute of these properties, they would yet, according 
to the established meaning of the word man, be called men, if 
they possessed the other attributes which we have named. All 
this is plainly implied, though not clearly expressed, in the 
scholastic defrnition of essence. All properties, says the defi- 
nition, are of the essence of man, without which man can neither 
be, nor be conceived to be; that is, without which, an object, 
whatever may be its other properties, will not be called man. 

It is obvious, that, as classification is arbitrary, and nomen- 
clature equally so, the word man might, if we had so chosen, 
have implied any other properties, instead of these. What 
should or should not be essential properties of man, depended 
upon the will of those who framed the class, and imposed the 
name. But the convenience of framing such a class, and giving 
it a common name, has been so obvious, that all mankind have 
concurred in the classification; and so long as we profess to 
adhere to the established nomenclature, it does not depend 
upon us what shall be the essential properties of the class, 
because it does not belong to us, but to the usage of language, 
to fix what is implied in the name. ; 

Every property which was of the essence of a species, every 

VOL. IX.—W. R. M 
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property implied in the name of a species, might be termed, 
according to the schoolmen, a Differentia of that species. But 
there was this further distinction, that, as some of the properties . 
which were common to the species, and implied in its name, 
might also be common to some larger class or Genus, including 
the species, and might be implied in the name of that likewise, 
these properties were said to constitute a Generic Difference, with 
respect to the species, while the remainder of its essential 
properties, which were implied in the name of the species but 
not implied in that of the genus, and which served consequently 
to distinguish the given species from other species of the same 
genus, were wnmed its Specific Difference. Of the four proper- 
ties above enumerated as essential to the class man,— life, aud 
the power of voluniary motion, are implied, not only in the name 
of that class, but in the name of the superior genus, animal, and 
are therefore termed the Differentia Generica of man, while 
rationality and the human figure, not being implied in the word 
animal, serve to distinguish the species man from the other 
species of that genus, and are called its Differentia Specifica. 

2. All properties or attributes which were possessed by the 
thing, but not implied in the name, and were therefore exclud- 
ed from the rank of essential properties, were called accidental 
properties of the class, and were said to be predicated of it by 
accident, kara oupu(3eSnxdc, because it was only by accident 
that they were true of the whole class, not having been in any 
degree taken into account when the class was framed, and the 
objects which were to be comprised in it parcelled out. 

Accidental properties were farther subdivided into those which 
were necessary and those which were not necessary ; which were, 
as it is otherwise expressed, contingent. The first kind of pro- 
perty (or rather the name which connotes it) was called Pro- 
prium, the second Accidens. We shall endeavour to explain 
this remaining distinction without reference to our author’s 
strange solocielecstondion of the meaning of the word necessary, 
as applied to a property or a proposition. 

Of the properties of a class, there are some which, as we 
have before seen, are implied in its name, and these are called 
its essential properties ; but there are some also, which, although 
not implied in the name of the species, are capable of being 
demonstratively deduced from those which are: and these were 
the properties to which the followers of Aristotle applied the 
name Proprium. Thus the property of being bounded by three 
straight lines is implied in the name of the class Triangie, and 


is one of its essential properties: the property of having the 
sum of its angles equal to two right angles may be shown, by 
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demonstration, to follow from this essential property, but is not 
itself an essential property, not being implied in the name; 
- for, if we were to discover that Euclid’s demonstration is incor- 
‘rect, and that the two properties are not co-extensive, the name 
would certainly follow the former property, not the latter. 
Being an accidental property, therefore, and yet a necessary 
property, because the supposition of its being taken away, while 
the essential properties of a triangle remain, “‘implicat mani- 
festam contradictionem,”* it is termed a Proprium. All other 
accidental properties are called simply by the name of Accidens. 
All the five Predicables, with their distinguishing charac- 
teristics, may be exhibited in a Synoptic Table of the following 
form :— 


PrepicaBLes, or GenerRAL Terms capable of being 
predicated of a Class. 


pi” ° 3 Ei, 


The name of The name of Any property implied Any property belonging to 
the class itself, any larger class in the name of the class, the elass, but not implied 
SPECIES. which ineludes it, DIFFERENTIA. in its name. 
Genus. 








‘tmplied like. Impliedinthe’’ 4. eo 
wise in the name of the Capable of Not eapable 
name of the given class, beingdeduced of being #0 
larger class, butnotinthat bydemonstra- deduced, 
Generic Dif- of the larger tion from ACCIDENS. 
ference. elass, Specific some property 
Difference. implied in the 

name of the 

class, 

PROPRIUM. 


When thus expressed, the Aristotelian classification of general 
terms has, at least, the advantage of being intelligible.t It 
is also evident, that the classification is complete; that it com- 
prehends every thing which can be truly predicated ofa class. It 
does not belong to this place to afford any illustrations or proofs 
of its vast uéility, especially in all questions relating to the 
original foundation of human knowledge, and the different kinds 
of evidence on which it rests. But we may have occasion here- 
after, in touching upon that more extensive subject, to follow 
out some of the above observations to their ulterior consequences : 





* Crackanthorp, lib. i. cap. 5. 

+ The above account of the last three Predicables has been chiefly drawn 
from Du Trieu, Crackanthorp, Burgersdicius, and other eminent ex- 
pounders of the Aristotelian logic. There is not one thought in the text 
which was not adopted, with or without additional development, from 
those excellent writers, except the definition which has been given of 
essences and essential properties. And although, on this point, their 
definition is not the same with that ia - text, it manifestly leads to it. 

M 
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and, in the mean time, it may be sufficient, as a protecticn 
against the accusation of elaborate a to observe, that to 
point out, and make plain and intelligible, distinctions which 
really exist, whether it be attended with immediate practical 
consequences or not, at least conduces always to the clearness 
of our ideas. 

We shall not here set forth the manner in which the unfor- 
tunate confusion, in our author’s mind, between the words 
necessary and universal, has vitiated a great part of what he has 
said on the subject of Propositions. But there is one point 
remaining—a point of very great importance—on which we think 
that Dr. Whately has profited little by the discoveries of 
modern metaphysicians ; it is the subject of Definition. 

‘A Nominal Definition,’ says he, ‘ (such as are those usually found 
in a dictionary of one’s own language) explains only the meaning of 
the term, by giving some equivalent expression, which may happen to 
be better Looe Thus you might define a “ Term,” that which 
forms one of the extremes or boundaries of a proposition ; and a “ Pre- 
dicable,” that which may be predicated ; ‘‘ decalogue,” ten command- 
ments ; “telescope,” an instrument for viewing distant objects, &c. 
A. Real Definition is one which explains and unfolds the nature of the 
thing ; and each of these kinds of definition is either accidental or 
essential. An essential Definition assigns (or lays down) the constituent 
parts of the essence (or nature). An accidental definition (which is 
commonly called a description) assigns the circumstances belonging to 
the essence, viz. Properties and Accidents (e. g. causes, effects, &c.) 
thus, “‘man” may be described as “ an animal that uses fire to dress 
his food, &c.” ’"—p. 71. 

We do not intend to comment upon the obscurity and con- 
fusion of the latter part of this passage, occasioned by the 
unhappy imperfection of our author’s explanation of the pre- 
dicables ; but to observe, that the distinction between nominal 
and real definitions, between definitions of words and what are 
called definitions of things, although conformable to the ideas 
of most of the Aristotelian logicians, cannot, as it appears to 
us, be maintained. We apprehend that no definition is ever 
intended to “explain and unfold the nature of the thing.” It 
is some confirmation of our opinion, that none of those writers 
who have thought that there were definitions of things, have 
ever succeeded in discovering any criterion by which the defi- 
nition of a thing can be distinguished from any other propo- 
sition relating to the thing. The definition, they say, unfolds 
the nature of the thing: but no definition can unfold its whole 
nature ; and every proposition in which any quality whatever is 
predicated of the thing, unfolds some part of its nature. The 
true state of the case we take to be this :—All definitions are of 
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names, and of names only : but, in some definitions, it is clearly 
apparent, that nothing is intended except to explain the mean- 
ing of the word; while, in others, besides explaining the mean- 
ing of the word, it is intended to be implied that there exists a 
thing corresponding to the word. Whether this be or be not 
implied in any given case, cannot be collected from the mere 
form of the expression. ‘A centaur is an animal with the 
upper parts of a man and the lower parts of a horse ;” and “A 
triangle is a rectilineal figure with three sides,” are, in form, 
expressions precisely similar; although in the former it is 
not implied that any thing, conformable to the term, really 
exists, while in the latter it 1s ; as may be seen by substituting, 
in both definitions, the word means for is. In the first expres- 
sion, “a centaur means an animal,” &c., the sense would remain 
unchanged : in the second, “a triangle means,” &c. the mean- 
ing would be altered, since it would be obviously impossible to 
deduce any of the truths of geometry from a proposition expres- 
sive only of the manner in which we intend to employ a par- 
ticular sign. 

There are, therefore, expressions, commonly passing for defi- 
nitions, which include in themselves more than the mere expla- 
nation of the meaning of aterm. But it is not correct to call 
an expression of this sort a peculiar kind of definition. Its 
difference from the other kind consists in this, that it is not a 
definition, but a definition and something more. The definition 
above given of a triangle, obviously comprises, not one, but two 
propositions, perfectly distinguishable : the one is, ‘There may 
exist a figure bounded by three straight lines :” the other, “and 
this figure may be termed a triangle.” The former of these 
propositions is not a definition at all; the latter is a mere 
nominal definition, or explanation of the use and application of 
aterm. The first is susceptible of truth or falsehood, and may 
therefore be made the foundation of a train of reasoning: the 
latter can neither be true nor false; the only character it is 
susceptible of is that of conformity or disconformity to the 
ordinary usage of language. 

We have much to say, likewise, on Dr. Whately’s Essential 
and Accidental Definitions, his Separable and Inseparable 
Accidents, &c. But we have said enough, perhaps more than 
enough, in the tone of criticism, upon his Synthetical Compen- 
dium. In our examination of the remainder of his work, we 
shall have the less invidious office of displaying merits rather 
than of detecting faults. 

The latter half of the volume consists of a Treatise on Fal. 
lacies, and a Dissertation on the Province of Reasoning, 
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The subject of Fallacies has not been disregarded by logical 
writers. in most treatises of logic, a chapter has been devoted 
to the enumeration and classification of them. But logicians 
have not, hitherto, elicited much that is recondite or valuable 
on this subject. They seem to have exhausted the whole vigour 
of their intellects in laying down principles and rules, by the 
application of which a fallacy, if any exist in an argument, may 
be detected ; and to have expended little philosophy im devising 
the means of distinguishing what kind of fallacy it was, in what 
cases such a fallacy was most to be apprehended, and by what 
previous habits the mind might be, with the greatest probable 
efficacy, protected against its approach. Perceiving clearly, in 
this division of the subject, the ineptitude of Aldrich, whose 
deficiencies, however, in this instance are no greater than those 
of much abler writers, Dr. Whately has left the beaten track 
of his predecessors, and applied his own powers of thought to 
the task of describing, characterizing, and classing, fallacies. 

The reader who should expect to find, in this excellent dis- 
sertation, a dry catalogue of names or a string of technical 
definitions, would be most agreeably disappointed in its perusal. 
It abounds with apt examples and illustrations drawn from 
almost all the most interesting subjects in the range of human 
knowledge, and is interspersed with many just and acute ob- 
servations on the errors of controversialists, the mental habits 
by which the liability to be deceived by fallacies is heightened 
or decreased, and the general regulation of the intellectual 
faculties. 

From the examples here given of fallacious arguments, much 
instruction may be derived of a nature not strictly logical ; 
since the refutation of a sophism, be it in what science it may, 
is in itself a good, indlapipebunti of its use as an exercise, to 
fit the mind for detecting and avoiding others. In the Preface 
to his Elements of Rhetoric, lately published, Dr. Whately 
complains that some have blamed him for availing himself of 
these examples as a vehicle for opinions of his own, in which 
the persons by whom he is thus criticized do not concur. We 
know not who are the persons thus alluded to, but the objec- 
tion, by whomsoever made, is (as it seems to us) extremely un- 
reasonable. If logic be of use for the establishment of any 
truths, they must be truths which need establishment—truths 
which there is at least a chance that some of those to whom 
they are presented may not immediately admit. For the settle- 
ment of a dispute, it is a necessary condition that the dispute 
should exist, or at least be capable of existing. There is little 
use in trying an argument by logical rules when it is sufficiently 
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clear already whether it be valid: and, in point of fact, we are 
firmly persuaded, that the extremely familiar and obvious 
arguments by which logical writers have in general illustrated 
the doctrine of the syllogism, have contributed not a little to 
the low estimation in which the science is commonly held by 
superficial persons, who, finding that from the beginning to the 
end of a work professing to deliver the Art of Reasoning, that 
art is never once employed to establish a single truth of which 
any man could doubt, or refute one av ainy which he could 
for an instant be deceived, had some colour for representing 
logic as a mere nomenclature, and applying to it what was 
wittily said of a sister science, that 

——— “ All a rhetorician’s rules 

Teach nothing but to name his tools.’ 

In adopting, however, the more judicious course, of illus- 
trating the principles of logic by means of arguments of which 
the soundness or fallacy could not so entity be perceived 
without the aid of those principles, the teacher of that science 
exposes himself to another danger, from which we cannot say 
that, in our opinion, Dr. Whately has always been quite suc- 
cessful in guarding himself. It has been already remarked, 
that the most unerring skill in the application of logical rules 
will not protect the reasoner from false conclusions if his 
premises are unsound. Now, although his error, when it pro- 
ceeds from such a cause, is in no wise imputable to logic, its 
apparent absurdity is nota little heightened by the scientific 
apparatus with which he has so cautiously protected himself 
from falling into any conclusion but that to which his false 
premises legitimately lead. So likewise if, in order to refute 
opponents, a logician permits himself to fill up a suppressed 
link of their argument with a proposition which they allow to 
be false, when one which they affirm to be true would equall 
have sufficed to support their conclusion, and by this method 
gains an easy victory over an argument which was never main- 
tained—the adversary, being perhaps ignorant of logic, and 
thinking himself logically confuted when his reason tells him 
that he is not substantially so, is likely enough to conclude that 
the rules of logic afford no criterion whatever of the validity of 
an argument. Thus Dr. Whately says, 

‘If aman expatiates on the distress of the country, and thence 
argues that the government is tyrannical, we must suppose him to 
assume either that “ every distressed country is under a tyranny,” 
which is a manifest falsehood, or merely that ‘‘ every country under 
a tyranny is distressed,’ which, however true, proves nothing, the 
middle term heing undistributed.’—p. 137. 
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With submission, we would observe, that the supposed rea- 
soner need not maintain either the false proposition, or that 
which does not prove the conclusion: he might assume, not 
that “ every distressed country is under a tyranny,” but that 
every country which is_blessed with a fertile soil, rich mineral 
productions, a situation highly favourable to commerce, and an 
orderly, intelligent, and industrious, population, may, if it be 
distressed, impute its miseries to the tyranny, or, at least, to 
the vices, of its government. And it might be, that the circum- 
stances of the country in question were in accordance with the 
above hypothesis. Dr. Whately has therefore, with much os- 
tentation of logic, failed in his attempt to refute this argument : 
which, indeed, like many other arguments in which the pre- 
mises only are disputable, and not the justness of the illation, 
may or may not be a sophism according to circumstances, and 
consequently does not admit of any general refutation. We 
are sure that our author cannot justly impute so flagrant an 
abuse of logical principles to Mr. Bentham, upon whose Book 
of Fallacies he is somewhat unnecessarily severe [p. 194, note.] 
We mertion these things merely because we think it right 
to shew that they have not escaped our observation. e 
should deserve contempt if such faults as these, in matters 
only incidental to the main subject, could affect our estimation 
of the work as a scientific treatise, or even materially alter our 
feelings towards the author. For the man who labours, whether 
from superstition or self-interest, to keep back the progress of 
the human mind, we reckon it no apology that the evil which 
he does he is besotted enough to mistake for good: but every 
one who is really and efficiently engaged in enlightening man- 
kind; we regard, howsoever we may dissent from some of his 
views, as a confederate and brother in arms, a fellow labourer 
in the same great cause with ourselves. If our advances are 
not met with equal cordiality, that does not affect our duty ; 
the admirable purpose of this volume, and the immense good 
which it is effecting, would be a sufficient atonement for twenty 
times the number of trespasses against candour and the rules 
of fair and honourable controversy, which can be discovered in 
it. The number of bigots and knaves in the world is not so 
small, nor the friends of improvement so numerous, that any 
portion of the indignation due to the first can, with any justice, 
be diverted to the second. 

The Dissertation on the Province of Reasoning exhibits a 
greater reach of thought, and power of original ayy oer 
than is shewn in any other part of the volume. It is divided 
into fivechapters, Ist, On Induction, 2nd, On the Discovery 
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of Truth. 3rd, On Inference and Proof. 4th, On Verbal and 
Real Questions. 5th, On Realism. 

In the chapter on Induction, it is the chief object of our 
author to prove that induction is not, as it seems to be gene- 
rally considered, a distinct kind of argument from the syllogism, 


‘ This mistake,’ he observes, ‘ seems chiefly to have arisen from a 
vagueness in the use of the word induction, which is sometimes 
employed to designate the process of investigation, and of collecting 
facts; sometimes the deducing an inference from those facts. The 
former of these processes (i.e. that of observation and experiment) 
is undoubtedly distinct from that which takes place in the Syllogism ; 
but then it is not a process of argument ; the latter, again, is an 
argumentative process; but then it is, like all other arguments, 
capable of being Syllogistically expressed.’—p. 208. 

* In the process of reasoning,’ he continues, ‘ by which we deduce, 
from our observation of certain known cases, an inference with 
respect to unknown ones, we are employing a syllogism in Barbara 
with the major * Premiss suppressed ; that being always substantially 
the same, as it asserts, that ‘‘ what belongs to the individual or indi- 
viduals we have examined, belongs to, the whole class under which 
they come ;” e.g. from an examination of the history of several 
tyrannies, and finding that each of them was of short duration, we 
conclude, that ‘‘ the same is likely to be the case with all tyrannies ;” 
the suppressed major Premiss being easily supplied by the hearer ; viz. 
‘* that what belongs to the tyrannies in question is likely to belong 
to all.”’ 


This is a just, and, so far as we are aware, an original 
remark ; and its consequences are extremely important. Deli- 
berate consideration does not indeed shew it to os so complete 
an answer as it at first appears, to those writers who set up 
Induction in opposition to Syllogism ; for if this were the only 
reply that could be made to them, they might with justice 
allege, that although, in the inductive process, the only part 
which can be correctly termed reasoning is syllogistic, that 
part is, however, extremely simple and obvious, the inductive 
syllogism being one and the same in all cases; and that ina 
case of vitious induction, it is not in this step of the process 
that the mistake ever lies. The importance, y thnPower of Dr. 
Whately’s observation consists rather in the more clear con- 
ception which it gives of the nature of Induction itself: in con- 





* «Not the minor, as Aldrich represents it. The instance he gives will 
sufficiently prove this—‘ This, and that, and the other magnet attract iron ; 
therefore so do all.’, If this were, as he asserts, an enthymeme whose 
minor is suppressed, the only premiss which we could supply to fill it up 
would be, ‘ All magnets are this, that, and the other,’ which is manifestly 
false,’”— Author's Note. 
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firmation of which, it may be stated, that this one remark would 
have sufficed to correct the erroneous notion which the ancients 
had of induction, and to which Lord Bacon justly ascribes the 
gross errors they committed in the investigation of nature. 
They in fact mistook altogether the inductive syllogism, com- 
pleting it by the addition of a minor, instead of a major ; as is 
shown b Br. Whately in the note to the aboye passage. 

The object of the next chapter, on the Discovery of Truth, 
is to inquire, how far reasoning, that is, syllogism, affords the 
means by which any new truths are brought to light. The 
author was incited to this inquiry by the frequeney of the 
accusation against logic, that it is wholly unserviceable in the 
investigation of truth: he refutes this imputation most trium- 
phantly, and his ideas on the entire subject are philosophical 
and just. He says, that it is true, reasoning does not enable us 
to discover truths which were not implied and contained in any 
thing previously known ; but that many truths, virtually involved 
in propositions which we have already assented to, might prac- 
tically, unless elicited by a process of reasoning, have remained 
for ever as completely unknown, as if they did not result from 
the knowledge we previously possessed. Of this fact, the 
whole science of mathematics is a perpetual proof. All geo- 
metry is in reality implied in the axioms and definitions, and all 
mechanics in the three laws of motion, and that of the compo- 
sition and resolution of forces; but if it had not been for the 
vatiocinative process by which we compel these elementary 
truths to bring forth the fruit which is in them, they would 
haye remained for ever barren ; mankind would, it is true, in a 
certain sense, have possessed these magnificent sciences, but 
no otherwise than as the ore in an undiscovered mine is pos- 
sessed by the owner of the ground wherein it lies, 

Metaphysicians have found it a very difficult problem, to 
explain on philosophical principles this seeming paradox; to 
prove that possible, which experience certifies to be true; that 
mankind may correctly apprehend and fully assent to a general 
proposition, yet remain for ages ignorant of myriads of truths 
which are embodied in it, and which, in fact, are but so many 
particular cases of that which, as a general truth, they have 
long known. We do not think that our author has advanced 
much nearer than his predecessors to the solution of the mys- 
tery : but he has illustrated the fact itself most elegantly and 
instructively ; and that person must be far advanced in this kind 
of knowledge, who can read the chapter without deriving from 
it an important addition to his stock of valuable ideas, 

The same remark applies, though in a less degree, to the two 
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succeeding chapters, on “ Inference and Proof,” and on “ Verbal 
and Real Questions.” In the first of these, our author points 
out the distinction between the function of the philosopher, 
and that of the advocate ; of him who combines together pre- 
mises with no other view than that of arriving by means of them 
at some new and useful conclusion, and him whose conclusion 
is given, and who has to seek for premises, by the combination 
of which, he may be enabled to demonstrate that particular con- 
clusion and no other. In the next chapter, Dr. Whately defines 
more clearly and in more precise and logical language than for- 
mer writers, the distinction between what are called Verbal, and 
Real, questions. His remarks on this subject, when once stated, 
appear almost too simple to require statement ; but the frequency 
with which differences affecting merely the application of a 
word, are mistaken for real diversities of opinion respecting 
matters of fact, and the latter in their turn (for this too is 
no unfrequent case) stigmatized, from a misapprehension of the 
point at issue, as merely verbal disputes, renders the clear 
statement of the distinction, however obvious it may appear, no 
unimportant service. 

Lastly, Dr. Whately enters into an examination of the notion 
of the Ricaliate, that genera and species are real things, having 
an independent existence; that to every general name there 
corresponds an actually existing thing, distinct as well from the 
individuals contained in the class, as from the qualities belong- 
ing to these individuals, which were the occasion of their being 
formed into a class. Dr. Whately observes, and his experience 
is borne out by our own, that although few persons, if any, in the 
present day, avow and maintain this doctrine, those who are 
not especially on their guard are perpetually sliding into it 
unawares; and he proceeds with much acuteness to set forth 
several circumstances not previously noticed, which have con- 
tributed in no trifling degree to the prevalence of this error. 

We have now brought our critical observations on Dr, 
Whately’s work to a close. But we cannot dismiss the subject, 
without expressing a hope that the powers of philosophizing, 
of which he has afforded an earnest in this work, may not lie 
idle, nor be diverted to any other subject, until he has accom- 
plished some part of what is still wanting to the elucidation of 
this. A large portion of the philosophy of General Terms still 
remains undiscovered ; the philosophical analysis of Predication, 
the explanation of what is the immediate object of belief when 
we assent to a proposition, is yet to be performed ; and though 
the important assistance rendered by general language, not only 
in what are termed the exact sciences, but even in the discovery 
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of physical facts, is known and admitted, the nature of the 
means by which it performs this service is a problem still toa 
great extent unsolved. Let Dr. Whately carry to the investi- 
gation of these subjects, the knowledge he possesses of the 
science which he has so usefully expounded, together with the 
acquaintance, which he either possesses or might acquire, with 
the discoveries of modern metaphysicians in this field of inquiry, 
and we feel confident that he would produce a work which would 
contribute even more to the advancement of knowledge, and 
entitle him to still higher permanent fame, than the excellent 
Treatise, of which we here close our examination. 





Arr. VIII.—1. Anatomie Comparée du Cerveau dans les Quatre Classes 
des Animauz Vertébrés, appliquée a la Physiologie et a la Pathologie 
du Systéme Nerveux. Par E.R. A. Serres. A Paris. 

2. Anatomie des Systémes Nerveux des Animaux a Vertébrés appliquée 
a la Physiologie et 2 la Zoologie ; Ouvrage dont la Partie Physio- 
logique est faite conjointement avec F. Magendie. Par A. Des- 
moulins. A Paris. 

8. The Anatomy of the Brain, with a General View of the Nervous 
System. By G. Spurzheim, M.D. Translated from the unpub- 
lished French MS. by R. Willis. With Eleven Plates. London. 
4to. Highley, Fleet Street. 

4. An Introduction to the Comparative Anatomy of Animals, compiled 
with constant reference to Physiology, and elucidated by Twenty 
Copper Plates. By C. G. Carus, translated from the German by 
R. T. Gore. London. Longman. Svo. 


] T is not our intention at present to enter into an examination 

of the merits of the works which we have placed at the head 
of this paper. Their reputation is too well known to all who 
could take any interest in such a criticism, tu render it neces- 
sary. The distinguished men to whom we are indebted for 
these valuable productions are universally recognized as among 
the most zealous and successful cultivators of anatomical and 
physiological science. Not that these works are, by any means, 
of equal value, nor that each has contributed a like share to 
our stock of knowledge: but each has, in some degree, ad- 
vanced the science which he has cultivated ; and the works, the 
titles of which we have transcribed, and which severally con- 
tain its author’s own account of the result of his labours in his 
respective department, have shed so much light on some parts 
of the animal economy that had hitherto been involved in the 
deepest obscurity, that the science has assumed a new aspect. 
It appears to us that all the facts may be rendered perfectly 
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intelligible to the general reader, and that they are of a nature 
to interest all who feel any curiosity about the structure and 
functions of their own frame ; that is, about the mechanism by 
which they live, and move, and perceive, and suffer, and enjoy. 
Of all the parts of the animal frame the most curious and 
important, without doubt, is the Nervous System. In the 
higher animals this system is extremely complicated. It is a 
long time before the anatomical and physiological student 
obtains a clear and comprehensive conception of that know- 
ledge of it which is within his reach: to render it in any 
degree intelligible to the unprofessional reader has been deemed 
hopeless: and it is certainly very difficult, not because he may 
have no previous knowledge of the subject, but because the 
subject is one which can be properly treated only in a 
demonstrative manner, and properly studied only by examining 
the object itself by means of anatomical preparations. Still, 
however, if we are not mistaken, such an account of the 
matter may be given, as the general reader can understand in a 
ood degree, at least so far as to enable him to comprehend the 
facts which have been ascertained relative to the functions of 
the system, and to judge of the soundness of the conclusions 
which have been deduced from a comparison of those facts. 
We shall endeavour to put him in possession of both, and with 
this view we shall consider first the structure, and secondly, the 
furictions, of the nervous system. The account we are about to 
give must be very brief, and, it must be owned, very super- 
ficial ; but, if we succeed in awakening any attention to the 
subject, it will be easy to find the means of obtaining more 
minute information. 
The nervous tissue consists of a substance which is quite 
culiar. It is unlike any other constituent part of the animal 
body. Wherever it exists, it is found to exhibit nearly the 
same properties, both physical and chemical. As far as the 
eye can judge of its composition, it appears to consist of two 
substances which are entirely distinct from each other. The 
one is sometimes named, from its colour, cineritious or gray, 
or, from its position, cortical; the other is termed white or 
medullary. The distinguishing character of the cineritious or 
cortical substance does not consist in its coleur, but in its 
consistence. It is essentially pulpy or gelatincus. Its colour 
varies from deep brown to ash-grey. Its consistence is much 
softer than that of the medullary substance. On dessication 
it leaves a much smaller quantity of solid residuum. It con- 
tains a far greater number of blood-vessels. Anatomists of 
great eminence maintain that it consists entirely of .a tissue 
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of blood vessels ; but injections demonstrate that, besides blood 
vessels, there does exist in it a substance of a peculiar nature. 
The correct statement, therefore, is, that an immense number 
of blood-vessels enter into its composition. In the higher 
animals it is found in every part of the nervous system, never 
of itself composing a separate portion of it, but invariably 
existing in union with the white substance. 

The white or medullary substance is of much firmer con- 
sistence than the cineritious. The peculiar matter of which it 
is composed is arranged in the form of minute and delicate 
fibres. Fibrousness is its essential character. A violent con- 
troversy has been agitated among anatomists relative to its real 
structure in this respect; but the discussion has ended in the 
very general admission that the medullary portion of the ner- 
vous system is essentially fibrous. If a mass taken from any 
part of the system, from the brain, for example, be scraped 
with a blunt instrument in the direction of its fibres, the fibres 
become perfectly apparent to the naked eye. By preparing it 
in a certain manner this structure becomes still more visible, 
by boiling it in oil for example, or by macerating it in the 
diluted nitric or muriatic acids, or by digesting it in alcohol, 
or by freezing it. The effect of all these preparations is the 
same, namely, to harden the fibres, in consequence of which 
their existence and arrangement become more apparent. 

We have already stated, that in the more perfectly organized 
animals every portion of the nervous system which constitutes 
a distinct nervous apparatus, consists of a combination of both 
substances. The pulpy substance alone never forms a distinct 
organ: it is highly probable that the same is true with regard 
to the fibrous ; the union of both appears to be necessary to 
constitute an instrument capable of performing a particular 
function. 

In all the more perfect animals the nervous substance is dis- 
posed in four different modes, so as to form four distinct parts 
or organs ; namely, nerves, ganglia, which may be considered 
as appendages to particular nerves, the spinal cord, and the 
brain. 

A nerve is a cord of a whitish colour, composed of fibres of 
nervous matter enclosed in membranous tubes. These fibres, 
as soon as they become visible to the naked eye, are found to 
differ in size from that of a hair to the finest fibre of silk. In 
their course down the nerve they divide and subdivide, and 
again unite in the most varied manner. A number of these 
fibres uniting, form the larger bundle or fasciculus. The fas- 
ciculi divide and unite in a similar manner to the fibres. The 
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aggregation of a multitude of fasciculi constitutes the cord to 
which the term aerve is given. 

Every nervous fibre is enclosed in a tube composed of delicate 
cellular tissue. This membranous tube js termed the neuri- 
lema: in like manner every fasciculus is enclosed in a distinct 
sheath, composed of the same tissue ; and lastly the nervous cord 
itself is enveloped in a separate cellular covering. Thus 
there is a distinct membranous tube for containing the nervous 
matter of the fibre, of the fasciculus, and of the cord itself. 
The tube may be entirely separated from the nervous matter, 
and the nervous matter from the tube ; the first by maceration 
in the solution of an alkali; the second by maceration in a 
diluted acid, as the muriatic. . 

Thus prepared, the structure of a nerve is easily demonstrated : 
it is then seen to be composed of a number of fasciculi, which, 
like those of the muscles, may be divided into fibres more and 
more minute, until at length we arrive at the primitive or ulti- 
mate filament. In the opinion, that there is a minimum size, 
beyond which the nervous filaments do not divide, the most 
eminent anatomists are agreed. These filaments do not, like 
blood-vessels, go on dividing and subdividing until from their 
extreme minuteness they can no longer be traced; but the 
diameter of the smallest, into which the larger can be resolved, 
appears to be quite uniform. According to Fontana, it is about 
twelve times greater than that of the ultimate muscular fila- 
ment. With the account of Fontana, that of Prochaska, 
Monroe, and the more late and accurate descriptions of Reil, 
agree in every important particular. The latter anatomist is 
quite positive in stating, that the ultimate nervous filament is 
visible, and agrees with Fontana in representing it as much 
— than the primitive muscular filament. 

anglia are small knots of nervous matter placed along the 
course of particular nerves. They are chiefly, though not ex- 
clusively attached to the nerves of the abdomen and thorax. 
They are composed both of cineritious and of medullary matter. 
They differ from nerves in being of a firmer consistence ; in 
being enveloped in a denser membrane ; in being more copi- 
— supplied with arteries, and hence in possessing a redder 
colour. 

The most eminent anatomists are agreed, that three remark- 
able circumstances distinguish the nerves that pass through 
ganglia: First, that such nerves are larger when they issue from 
than when they enter the ganglion ; that they receive in the organ 
an additional quantity of nervous matter. Secondly, that the 
filaments of the different nerves within the ganglion are merely in 
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juxta-position ; that they proceed immediately through it without 
interruption; and are merely twisted together into an irregular 
bundle. Thirdly, that in their passage through the ganglion 
filaments are given off from the different nerves, which appear 
to unite within the organ, and thus to form new nerves. These 
circumstances indicate, that ganglia are mechanical contrivances, 
by which an intimate communication is established between all 
the different nerves which enter into these bodies, and which 
are in connection with them, without the different nerves being 
absolutely lost in each other, by a complete blending of their 
substance. 

The spinal cord and the brain are large central masses of 
nervous matter, with which all the nerves of the body are 
directly or indirectly in communication. Both organs are in- 
vested in membranes; both are composed of a mixture of the 
pulpy, and of the fibrous matter; in both the fibrous structure 
is perfectly apparent, and in both the fibrous matter greatly 
preponderates. 

One of the most remarkable circumstances connected with 
the structure of the brain is the prodigious quantity of blood 
which is transmitted to it by the arteries. According to the 
calculation of Haller, one fifth of ail the arterial blood of the 
body, is sent directly to the head, although the weight of the 
brain in the human subject is not more than one fortieth part 
of that of the whole body. If, as most anatomists think, this 
estimate be too large, and it be reduced to one tenth, accordjng 
to the calculation of Monroe, still the quantity of blood, which 
even in this case is sent to the brain, greatly exceeds in propor- 
tion, that which is sent to any other organ. 

When submitted to examination, the chemical composition 
of the nervous tissue is found to be the same from whatever 
part of the body it be taken. It consists of a peculiar chemical 
compound, unlike any other coristituent of the body. It con- 
tains a large portion of adipocerous matter; a small quantity 
of the peculiar animal principle termed osmazome ; some albu- 
men; a small portion of phosphorous, and some saline sub- 
stances; namely, the phosphates of lime, of soda, and of 
ammonia. It is remarkable, that it appears to contain little or 
no azote. 

Of its elementary structure, we have already spoken. It 
consists, as has been stated, of a series of globules, which have 
the same appearance, and are of the same magnitude, as those 
which compose the other primitive tissues. 

These general facts relate only to the nervous system as it is 
found in the more perfect animals. It was formerly supposed 
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that there was the same complexity of structure in the lowest, 
as in the highest, animal. It was even imagined, that the 
minutest and the simplest being possessed every faculty that 
belongs to any animal, only in a less perfect degree. A more 
careful examination of nature has shown the incorrectness of 
this opinion. On looking deeper into her plan, it is found, that 
the progress of the animal frame from its state of greatest 
simplicity to that of its highest complexity is remarkably 
gradual, There is nothing, indeed, more wonderful than the 
strictness with which that progression is graduated. We have 
seen, that the structure of the vegetable is much more simple 
than that of the animal, and we have shown the reason why the 
organization of the latter must necessarily be more complicated 
than that of the former. We have seen that the animal is dis- 
tinguished from the vegetable by the possession of two addi- 
tional faculties ; namely, those of sensation and of voluntary 
motion ; and that the gradual complication of the animal frame 
arises from the more perfect provision which is successively 
made for the more perfect exercise of these functions ; it beinga 
general law of the animal economy, that the more extensively 
and perfectly any function is exercised, the more complex the 
apparatus becomes by which it is performed. 

In general, there is a certain relation between the extent and 
perfection of the faculty of motion and that of sensation. As 
we rise successively in the animal scale, we see that any ad- 
vancement in the one is accompanied by a proportionate ad- 
vancement in the other, although the faculty of motion must be 
considered as less distinctive of animal life, than that of sensa- 
tion, because there are examples, where the one appears to be 
enjoyed in high perfection, in which very little of the latter 
can be supposed to exist, as in the lowest orders of the infusoria. 

The first indication of advancement in organization is separa- 
tion of structure. In animals placed at the bottom of the scale, 
all the functions they exercise both vegetative and animal, as 
far as it is possible for us to judge, are performed by one uniform 
substance. Gradually the homogeneity of the mass, of which 
the body is composed, ceases, and a distinction of tissue becomes 
visible. One tissue constitutes the apparatus by which one 
faculty is performed, and another tissue composes the organ by 
which another faculty is performed. This separation of tissue 
for the purpose of exercising a specific function is first and 
most clearly seen in the apparatus for motion ; yet, until we 
ascend a considerable way in the animal scale, the simplicity of 
the contrivances for accomplishing motion, whether that which 
relates to the movement of the animal from place to place, or 
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that which relates to movements proper to the body itself, are 
truly remarkable. In some of the orders of Zoophytes, loco- 
motion seems to be chiefly if not entirely of a passive kind. 
The Medusee, for example, the body of which is almost of the 
same specific gravity with water, are moved from place to place 
by the waves. In some instances, the motion communicated 
by the waves is assisted by the influence of the winds, as in 
the holovhuria physalis, which appears to sail on the surface of 
the water. In other orders, this faculty appears to possess 
more of a voluntary character. Some of the polypi, as the 
hydra, perform a progressive motion by alternately fixing the 
head or tail, while the infusoria, which are poe at the very 
bottom of the animal scale, perform varied and complicated 
motions by means which have not been ascertained, In these 
simple beings, the movements proper to the body are so simple, 
that they appear to be nearly coincident with those of plants, 
The arms of polypes, when stimulated, retract towards the 
eentre of the body in a manner remarkably similar to the mode 
in which the stamina of flowers retract towards the stigma, or 
the lateral parts of the dionea muscipula, towards the more 
sensitive centre. The animal blossoms of the Gorgonia, of 
the Sertulariz, and so on, contract and fold themselves together 
precisely in the manner we observe in the leaves of the mimosa 
sensitiva, and in many flowers which close themselves either 
during day-light, or previously to the coming on of night, or of 
bad weather. The changes perceptible in the forms of the 
infusoria, whose bodies appear to consist of little membranous 
cells, partially filled with lymph, may be supposed to be pro- 
duced by the various degrees in which this fluid is collected at 
one or other point of their bodies. The arms of polypes are, 
in fact, tubes, which are filled with fluid, and which expand 
near the body into small cavities. These cavities when con- 
tracted, necessarily propel the fluid into the arms, thus pro- 
ducing their elongation: their retraction, on the contrary, is 
effected by the contraction of the tube, and the consequent 
regurgitation of the fluid into the cavities at its base. 

Such are the simple expedients by which animal motion is 
performed in the lowest orders of beings. There is no substance 
distinct from the common mass of the body by which the func- 
tion is exercised, The most careful anatomical investigation of 
that mass has hitherto tailed in detecting in it any thing 
but a perfectly uniform gelatinous substance. Trembly has 
diligently examined with the microscope the common ditch 
polype. Gade has carefully dissected the larger species of the 
Meduse ; nothing like muscular or nervous fibres could be 
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detected. Thin layers of the Medusa aurita, when powerfully 
magnified, presented nothing but a uniform gelatinous mass. 
This uniformity of composition is found in the greater number 
of zoophytes, in the infusoria, polype, corallia, sponges, meduse, 
and holothurie. In the actinie, echini, and asterias, some dis- 
tinction of tissue begins to be apparent. A substance which 
may be conceived to form the organs of motion, and a different 
substance, which may be supposed to be nervous matter, are 
distinguishable. Still, however, as we shall see immediately, 
the true nature of these substances is doubtful, and neither 
muscular nor nervous fibres can be traced with certainty, until 
we come to the articulata and the mollusca. 

Cuvier was the first to remark that a whitish thread-like ring 
surrounds the commencement of the esophagus in the asterias, 
the sipunculi, and some holothurie. He suspected that these 
threads were nervous filaments. Spix instituted a series of 
galvanic experiments on these animals, which appeared to re- 
move all doubt as to the nature of these fibres. As far as inves- 
tigation had yet reached, we were thus taught to look in this 
class for the first definite existence ofthe nervous system. More 
recently, Tiedemann has de- 
scribed in the asterias, a ner- 
vous circle beneath the sto- 
mach, whence proceed five 
large, and ten small, nervous 
branches, for the five rays of the 
body [See fig. 1.], which ex- 
hibits the under surface of an 
asterias; @ shows the nervous 
circle around the mouth ; 4 the 
smaller; ¢ the central larger 
nervous branches to the rays 
of the body. Spix also found 
on the under surface of the body in the aotinie, several 
ganglia arranged around the base of the stomach, whence 
several nervous threads radiated to the other parts of the body. 
Tiedemann, however, has lately endeavoured to show that the 
fibres in question are notof a nervous, but of a tendinous nature; 
and Cuvier, in first describing these parts in the asterias, men- 
tioned their tendinous appearance, and intimated his doubts of 
their nervous character. 

If the filaments in question shall ultimately appear really to 
consist of nervous matter, the first appearance of the nervous 
system will be found precisely in the situation in which the 
physiologist might expect it to : placed, In Zoophytes, the 

N 
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most important part of their organization consists of a cavity 
placed in the middle of the body, which performs the different 
functions of the stomach, thé heart, and the sexual organs of 
the higher animals. Now the fibres in question constitute 
a circle, which is placed around this central cavity, and from 
which branches radiate to supply all the parts of the body. 
When nervous fibres become distinctly visible, and indicate un- 
equivocally their true nature, it is certain that the arrangement 
which actually exists is precisely similar to this. A nervous 
circle placed around the commencement of the esophagus con- 
stitutes the most uniform, and the most important, part of the 
nervous system in the whole of the first division of the animal 
kingdom, that is, in all intervertebral animals. 

The form of the nervous system, then, when it first becomes 
visible, may be considered as a circle of nervous matter placed 
around the more important organs, from which filaments proceed 
to be distributed to these, and to all parts of the body. [fg. 1. 
a.) This, therefore, may be considered as the primitive type 
of the nervous system. In the further development of this fun- 
damental type, the primitive form is not lost, but it is modified 
according to the diversity of the general organization of the 
animal. Thus in the articulata the class above the zoophytes, 
the most essential portion of the nervous system still retains 
the primitive form, if we except the lowest of its genera, such 
as the hydatids and tenia, in which the transition to the class of 
zoophytes is so complete, that they can scarcely be said to possess 
a proper nervous system distinct from the common mass of the 
body. But, with these exceptions in the articulata, the jointed 
form of the body, which constitutes the character of the class, 
is accompanied by a multiplication of the nervous rings ; these 
continue to surround the alimentary canal; a ganglion is added 
to each ring, and all the ganglia are connected together in a con- 
tinued chain.—/ig. 2. 

Sig. 2. 


In the leech the body is composed of several segments ; each 
segment appears to be a repetition of that which precedes it ; 
each segment possesses a separate intestinal expansion, or 
stomach ; a separate set of vessels; separate respiratory bags, 
and separate sexual organs. On this account each segment of 
the body may be almost regarded as a separate individual. In 
conformity with this structure, each segment possesses a separate 
nervous ganglion, with its nervous circle, On the dorsal surface 
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of the body, immediately above the superior extremity of the 
esophagus, there is a small ganglion; consisting of two lobes, 
which gives off nerves to the surrounding parts. This is con- 
sidered analogous to the brain of the higher animals, and is 
termed the cerebral ganglion. Beneath the cerebral there is 
another ganglion of a roundish figure, which is connected with 
the former by a nervous circle that surrounds the esophagus. 
Each succeeding nervous circle is precisely similar to the first. 
The ganglia which compose the series consist of about twenty 
in number, and they are connected with each other by means of 
a double nervous cord { fig. 3.]. a, the cavity of the mouth 
opened ; }, cavity of the pharynx; ¢, cerebral ganglion above 
it; g, 8) 8, g, chain of ganglia. 
Jig. 3. 


In the earth-worm (lumbricus terrestris) the esophagus is 
embraced by a similar nervous circle, composed of a central 
ganglion, consisting of two lobes, and of a ganglion below it, 
consisting of a single lobe. From the inferior ganglion pro- 
ceeds a nervous cord, which is no longer double, but single: it 
extends along the abdominal surface of the whole body, without 
actually forming any distinct ganglia, fige4 
but merely swelling a little from space : 
to space; two pairs of nerves uni- # i} __ 
formly proceed from each swelling, aiepediiseatpeet yiemeae 
whilst, on the contrary, each inter- a 
mediate smaller part gives off one 
pair only—fg. 4. 

This is the first advancement in structure, and it is remark- 
ably curious, from the ease with which the transition is made 
to the organization of the higher animals. In the consolidation 
into one, of the two fibres connecting the chain of ganglia, and 
in the less distinct separation of the ganglia themselves, there 
is an obvious approximation to the form of the spinal cord of 
the superior animals. 

In the crustacea, the body is in every respect more perfectly 
organized than in the preceding classes. ‘The structure of the 
nervous system advances proportionally. This class of animals 
is particularly distinguished for the possession of separate nerves, 
appropriated to the different senses, Jn the craw-fish, for ex- 


| 
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ample, the cerebral ganglion is divided into four lobes, from 
which arise four large nerves, the optic, the auditory, and the 
olfactory, together with those of the antenna [_ fizg.5.|. a, the 
esophagus ; i, the cerebral ganglion giving off its nerves on each 
side ; ¢, the nervous collar or circle of the neck with a pair of 
nerves arising from eath side; the remaining eleven ganglia 
are designated by figures. 


In Insects, infinitely diversified as their various genera are, 
the type of the nervous system remains essentially the same 
throughout the whole class, and is similar to that of worms. 
It still consists of a chain of ganglia; but these ganglia are 
larger and fewer in number, indicating a greater concentration 
of the nervous system. It is remarkable, however, that this 
advancement in organization is the ultimate result of the several 
metamorphoses which the animal undergoes; it is found only 
in the perfect insect; in the state of larva, the nervous system 
in general coincides altogether with that of worms. 

Inthe mollusca, the class above the articulata, which in some 
respects and in some of the genera indicate a higher organization, 
the nervous system is still more concentrated. The most essential 
portion of it still consists of a nervous circle, surrounding the 
commencement of the alimentary canal: but this nervous circle 
is larger; the cerebral ganglion is more developed, and its 
superior surface exhibits evident longitudinal striz, thus ap- 
proximating it more nearly to a true brain. All these circum- 
stances are well seen in the nervous system of the sepiz, in 
which the concentration is obviously much greater than in any 
of the preceding classes. It is very remarkable too, that these 
animals afford the first rudiments we find of a true skeleton. 
This rudimentary skeleton consists not of an osseous, but of a car- 
tilaginous tissue. It performs the primary and fundamental office 
of a skeleton, that of affording a protection to the delicate central 
nervous masses. It appears under the form of a cartilaginous 
ring, which surrounds the nervous circle, and completely pro- 
tects it; it also receives and protects the cerebral ganglion, 
which is placed in a grooved depression on its internal surface ; 
the esophagus passes through its centre, and the cartilage itself 
is pierced in several points for the trausmission of nerves from 
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the nervous circle.—Fig. 6 

represents the cartilage of the 

head with the. cerebral gan- 

glion: a, the cerebral ganglion ; 

b, nervous collar around the 

esophagus ; d, optic nerves ; in “BAe, 

é, their ganglia and ramifica-J a 2 th #2 

tions ; f, the eye; g, &, nerves of the viscera and cloak ; A, little 
auditory sac, with the auditory nerve; i, the cavity for the 
labyrinth in the cartilage of the head ; 7, m, the orbits. 

Such are some of the most remarkable characters which dis- 
tinguish the nervous system of intervertebral animals. Many 
attempts have been made to establish the true relation between 
the nervous system in this great division of the animal king- 
dom, and that of vertebral animals. Among the various sug- 
gestions on this point is that of Ackermann and Reil, who 
viewed the nervous system of the articulata as corresponding to 
the sympathetic system of vertebral animals. Walther com- 
pared it in the articulata to the spinal nerves, and in the 
mollusca to the par vagum. The most generally received 
— is that supported by the authority of Meckel, Cuvier, 

lumenbach, Gall, and Spurzheim, who compare it in the arti- 
culata to the cerebro-spinal cord of vertebral animals. Gall 
and Spurzheim have endeavoured to establish the correctness 
of this view, by professing to demonstrate that the spinal cord 
of the superior animals actually consists of a series of ganglia, 
with intermediate contractions, a structure fully developed in 
the articulata. Rudolphi, in confirmation of the same opinion, 
notices the fact, to which we have already adverted, that in 
the crustacea, in insects, and in the mollusca, we find nerves 
of sense arising from the cerebral ganglia which by no means 
accords with the character of the sympathetic system. 

There is an obvious and striking character by which the ner- 
vous system in the highest class is distinguished from that of 
all the tribes of animals below it, namely, the great degree of 
concentration which it experiences. In all the animals which 
belong to this class, the nervous system is invariably formed 
into two great masses, termed the spinal cord and the brain. 
These central masses are uniformly separated from all the other 
viscera of the body, and are included in distinct coverings. 
The coverings themselves are either membranous, cartilaginous, 
or bony ; often the whole are combined. The covering which 
invests the brain is termed the cranium; that which encloses 
the spinal cord is called the vertebrae, The vertebree taken to- 
gether form an extended column. With this column is con- 
nected a general conformation of the body in all the tribes of 
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animals that possess it, so perfectly analogous and so highly 
important, that it affords a character by which to divide the 
whole animal kingdom into two great classes, the animals which 
possess it being termed vertebral, and those which are destitute 
of it being called intervertebral. The peculiarities of organi- 
zation uniformly connected with a vertebral column relate to 
the two great functions which have been assigned as peculiar to 
wnimals ; those of sensation and of voluntary motion. In all 
the animals which possess this chain of bones, there is found a 
certain degree of similarity in the structure of all the organs of 
sensation and of voluntary motion; and the reason of this 
analogy is, that the vertebral column and the cranium afford an 
envelop to the central masses of the nervous system, by which 
this delicate substance is protected, at the same time that they 
furnish a strong support to the muscular system, by means of 
which the muscles are enabled to perform their proper actions. 

The possession of a spinal cord is invariably combined with the 
possession of a nervous mass, termed the brain. In like manner 
a vertebral column, and a head properly so called, are uniformly 
found in conjunction, because these osseous envelops form the 
walls of the two cavities which contain these central portions 
of the nervous system, and which protect their tender substance. 

Among vertebral animals, those which indicate in the general 

conformation of the body the most simple structure are fishes. 
~ Fishes are therefore placed at the bottom of the class of the 
vertebrate. Rising by a great advancement in organization 
above the mollusca, they possess almost every important organ 
and function with which the highest animals are endowed : but 
several of these are still so simple and rudimentary, that the 
general structure of their body may be considered as the least 
perfect of their class. In like manner their nervous system is 
the most simple, that is, it contains the fewest parts, and the 
structure of these is the least complicated. It consists of a 
spinal cord, of a brain properly so called, and of filaments of 
nervous matter, constituting nerves, in communication with both. 
In this enumeration are contained all the elements which are 
found in the organization of the nervous system of the most 
perfect animals. The spinal cord extends the whole length of 
the vertebral canal. It is of pretty uniform,bulk until it reaches 
the caudal fin, where it begins gradually to diminish. It con- 
sists of an abdominal and of a dorsal surface. On its dorsal 
surface is observable a furrow, which enters deeply into the 
substance of the cord, and is said to divide it into two equal 
portions, termed its lateral fasciculi [ Ag.7.A.]. These corres- 
—_ as we shall see immediately, to the restiform cords of the 
iigher animals, 
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The spinal cord in all fish enlarges considerably, and for some 
extent at its summit. The space comprehended by this enlarge- 
ment is bounded posteriorly by the insertion of the eighth pair 
of nerves [ fig. 7. viii.], and anteriorly by the insertion of the fifth 
[Ag.7.V.]. It is termed the lobe of the fourth ventricle [ fig. 7. 


Sig. 7. 


C.] ; it corresponds tothe medulla oblongata of the higher animals. 

In all fish the spinal cord is hollow, and it remains hollow 
during the whole period of life. The calibre of its canal differs 
considerably in different fish. In all it is obliterated after death 
by the collapse of its walls, which are always found contiguous 
to each other. 

In all fish the spinal cord is remarkably small. Tiedemann 
states, that he has examined it with care in fish which weigh 
one hundred and fifty pounds; he found that it equalled scarcely 
the sixth part of the spinal cord of a human adult. Yet, small 
as it is in absolute bulk, it is very large, compared to the mag- 
nitude of the brain. There is a certain relation between the 
volume of the spinal cord and that of the brain‘in all animals, 
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The more the volume of the brain exceeds that of the spinal cord, 
the higher the animal is placed in the scale of being. In general, 
as we descend, the spinal cord is large, and the brain small. 

From the insertion of the eighth pair of nerves, the two 
lateral fasciculi of the spinal cord —" from each other, and 
leave a space between them [fig.7. D.]. This space, or fissure, 

»as such a space is termed, corresponds to the fourth ventricle of 
the higher animals ; it is nothing but the continuation of the 
canal of the spinal cord, dilated at this part by the divergence 
of the lateral fasciculi. 

In tracing the progressive advancement of the nervous sys- 
tem from the zoophyte up to fish, we have seen that that ad- 
vancement consists chiefly in the gradual concentration of the 
several parts of the system. Great as that concentration is in 
fish, compared with all the tribes of animals below it, still, even 
in this class, in which, for the first time, we find a structure 
which bears any true resemblance to that of a brain, the organ 
by no means consists, as in the higher animals, of a combina- 
tion of individual portions, the whole constituting a single body, 
but of several bodies distinct from each other. It is composed 
of a series of ganglia, some of which are single, and are placed 
directly on the medium line of the body (fig. 8. 3.]; others are 
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double, and art placed along the medium line in pairs [ fig. 9. 
2, 3.]. No fish has less than five of these bodies [ fig. 8.], and none 
morethan seven [ fig.10.]. These ganglia differ from each other in 
the different genera of fish, in almost all the circumstances in 
which objects can differ—in number, in volume, in figure, in 
structure ; but they all agree in the following important points 
—in being composed of the same substance, in maintaining the 
same relative position, and in preserving the same connections. 

Of these ganglia one is always found immediately before 
the medulla oblongata, covering the fourth ventricle; it is 
generally single [ fig. 9.1.]. Anteriorly to this are two which 
invariably form a pair [ fig. 9.2.]: in front of these are two 
others which sometimes form a pair, as in the cod [ fig. 9. 3.] : 
at others a single ganglion, as in the skate and shark [ fig. 8. 3.]. 
Still more anteriorly are found in some genera two other tubercles ; 
these, when they exist, always occur in pairs.—/ig.8. 4. fig. 10.5. 

It is quite certain that if we examine the adult brain of the 
superior animals, we find nothing analogous to these ganglia. 
To what, then, can they be compared? What principle can 
be adopted in determining their nature? Both these points 
have given rise to violent controversy, which has been attended 
with the advantage of inducing some of the most distinguished 
anatomists to undertake a careful, and therefore exceedingly 
laborious, investigation, in order to settle these questions. The 
conclusions to which Arsakey, Tiedemann, Serres, and other 
eminent investigators have come, together with the chief rea- 
sons which have determined their opinion, are the following :— 

It is found that the posterior single tubercle or ganglion corre- 
sponds tothe cer¢bellum of the higher animals, and it istermed the 
lobe of the cerebellum[ fig. 9. 1.]. It is conceived to be analogous 
to this organ; first, because it is always found in a position similar 
to that which the cerebellum occupies in all vertebral animals ; it 
always immediately succeeds the medulla oblongata; and it 
always covers the fourth ventricle : secondly, because its connec- 
tions are siimilar to those of the cerebellum ; it is always con- 
nected posteriorly with the medulla oblongata, and anteriorly 
with the optic lobes, or the anterior tubercula quadrigemina of 
the higher animals. 

The cerebellum of fish is considerably larger than that of 
the analogous organ in reptiles, the class immediately above it. 
It differs exceedingly, both in magnitude and figure, in the dif- 
ferent genera of fish, but it invariably preserves the same 
position and the same relations. Its figure is commonly trian- 
gulat, or rather tongue-shaped [ fig. 9. 1.]. It is so in the 
whiting, perch, cod, and many others. Sometimes, however, 
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it is semilunar, as in the pike; or round, as in the carp; or 
oval, as in the shark. In general it consists of a single leaf of 
medullary substance ; it is always hollow; its cavity is termed 
the ventricle of the cerebellum; its surface in all osseous fish 
is smooth ; in many cartilaginous fish it is furrowed, and in the 
shark these furrows are so numerous and deep, that they may 
be said to divide the organ into so many distinct leaves, and 
thus to render it very analogous to the cerebellum of the higher 
classes. 

Thetwo ganglia which immediately succeed the lobe of the cere- 
bellum are termed the optic lobes [ fig. 9.2.]. They are supposed 
to be analogous to the anterior tubercula quadrigemina of the 
higher animals; first, because the optic nerves are always inserted 
into them, as these nerves in the higher animals are always 
inserted into the anterior tubercula quadrigemina. The volume 
of these lobes in fish is invariably found to be in proportion 
to that of the optic nerves, and it is from their relation to those 
nerves that they derive their name. Secondly, because the tubercula 
quadrigemina of the foetus of the higher animals in a certain 
stage of their evolution bear an exact resemblance to the-. 
optic lobes as they are found in the adult fish. This curious 
fact will be illustrated hereafter. 

The optic lobes in all fish are two in number; they are 
always hollow, and they remain hollow during the whole period 
of life: their cavity is termed the ventricle of the optic 
lobes. In osseous fish each lobe consists of two leaves: the 
external is composed of grey matter, the internal of white, 
and the optic nerve is a direct continuation of the internal 
white leaf. In cartilaginous fish each lobe consists of a single 
leaf only ; but its internal surface is covered with a layer of 
grey matter, 

he bodies placed anteriorly to the optic are termed the 
cerebral lobes[ fig.9.3.]. They are supposed to be analogous to the 
cerebrum or the brain proper of the higher animals ; first, because 
in all animals the cerebrum is placed anteriorly to the tubercula 
quadrigemina, and the tubercula quadrigemina to the cerebellum ; 
secondly, because there is a perfect resemblance between the 
foetal state of the cerebrum of the higher animals in a certain 
stage of their evolution, and the permanent state of the cerebral 
lobes of fish ; thirdly, because in the higher animals the pineal 
gland is always placed between the tubercula quadrigemina 
and the cerebrum. It is contended by Serres, although the 
fact is questioned by other anatomists, that the pineal gland 
exists in some fish, as the eel; and that whenever it is present 
it is invariably found in the same relative situation, that is, 
before the optic, and behind the cerebral, lobes. 
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In osseous fish the cerebral lobes are two in number [ fig. 9.3.) ; 
in cartilaginous fish they generally forma single mass, the figure 
vf which is commonly irregularly quadrilateral, as in the ray 
[ fg. 8. 3.] ; but sometimes it is ovoid, as in the shark. They 
are always solid, and are composed almost entirely of grey 
substance. 

The bodies found in different species of fish anteriorly to the 
cerebral lobes [ fig. 10. 5. fig. 8. 4.], and which, for the reason 
already assigned, are termed olfactory, have nothing analogous 
to them in the highest class of vertebral animals. We shall see 
hereafter that they are peculiar to fish, and to the two classes 
which immediately succeed them. Whenever they exist, both in 
osseous and cartilaginous fish, they are always two in number. 
In osseous fish they are in immediate contact with the cerebral 
lobes, as in the gurnard and the eel [ fg. 10. 5.]. In cartilaginous 
fish they are placed at a distance from the cerebral lobes, and 
are united to them by a pedicle, as in the ray and the shark. 
—/ig. 8.4. 

At the base of the brain of fish. are found certain bodies 
which are of little importance, and which it is not necessary 
particularly to notice in the brief sketch we are endeavouring 
to exhibit. 

To the ganglia which have been described there are added, 
in different species of fish, other smaller tubercles. These vary 
so much in number, volume, situation, and connection, that 
there are not two species in which they are alike. They are 
named from the situation in which they are placed, and hence 
are termed tubercles of the medulla oblongata, tubercles of the 
fourth ventricle, and so on. In the gurnard there are placed 
along the medulla oblongata a double row of these tubercles 
(fg. 11. A]. In the cod there are found in the front of the 
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fourth ventricle two large tubercles. In general these bodies 
consist almost entirely of grey matter. They are added to 
other parts of the brain, where new organs are given to the 
fish, or where similar organs are more than usually developed. 
Thus in the gurnard, or flying fish, the nerves which are dis- 
tributed to the muscles of the ventral fins, which in this fish 
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are exceedingly numerous and large, are inserted into the series 
of tubercles that are arranged, as we have seen, along the me- 
dulla oblongata. In the torpedo the nerves which are dis- 
tributed to the electrical apparatus are inserted into two large 
tubercles which are found in the fourth ventricle. These 
bodies appear, therefore, to be additions of nervous substance, 
provided for the purpose of increasing the nervous power 
wherever the peculiar organization of the fish requires a more 
than usual supply of it. 

In many fish there is nothing in the least analogous to what 
are termed the commissures of the brain in the higher animals ; 
that is, to the threads or layers of nervous matter by which 
all the different parts of the brain are brought into intimate 
communication with each other. In general the structure of 
the brain is so simple, and its different parts are so imme- 
diately continuous with each other in this class, that no ad- 
ditional apparatus for bringing them into connection is required ; 
yet in some genera there are found transverse cords which 
appear perfectly to resemble the commissures of the higher 
classes. An example of these is represented in the dissected 
brain of the cod.—fg. 12. 2, 


It has been stated that the white matter of the brain of all 
animals consists of minute and delicate threads or fibres, The 
course of these fibres is regular, and is remarkably similar in 
all the classes of vertebral animals. It is best seen in those 
orders in which the nervous system is the most simple, be- 
cause in these the course of the fibres being the least inter- 
rupted, and the most direct, it is easily traced. Thus in fish 
the lateral fasciculi of the spinal cord, having advanced beyond 
the fourth ventricle, are seen to be continued for the most part 
into the cerebellum [ fg. 12. 1. 7]. in which organ they expand, 
and which, in fact, they form. Some of the fibres, however, pro- 
ceed forwards, still retaining the form of two cords, one on each 
side; these, in like manner, enter the gptic lobes in which 
they expand, and which they form [ fig. 12. 5,9. 10.], Emerging 
from the optic lobes, these cords still continue their course 


forwards, until they reach the cerebral lobes [ Ag. 12. 6,6.) ; here 





1828. Nervous System. 191 


they divide into two portions, the external, the largest [ Ag. 12. 3,] 
passes immediately into the centre of the cerebral lobe, expands 
throughout its substance in a radiated manner : the internal por- 
tion appears to be the direct continuation of the lateral fasciculus : 
it passes forwards on the inner side of the cerebral lobe, and is 
continued directly into the olfactory nerve [ fig.8. fig. 12.]. This 
plate represents the brain of the cod dissected, with a view of 
showing the course of its fibres which in this fish are traceable 
with remarkable ease and distinctness. In the cod, therefore, 
the spinal cord can be demonstrated to proceed without inter- 
ruption in its course through all the lobes of the brain, and to 
terminate in the formation of the olfactory nerve. When the 
organ is reduced to a state thus simple, we see without diffi- 
culty the direct continuation of the nervous fibres; but as it 
becomes complicated by the addition of new parts, it is more 
difficult to trace this continuity; yet that continuity is as 
really, though less easily, demonstrable. 

The general configuration of the nervous system of Reptiles 
is similar to that of Fishes. It consists of a spinal cord, of a 
series of ganglia constituting the brain, and of nerves in 
communication with both.—/g. 13, 


Fig. 13. 


The structure and disposition of the spinal cord is nearly the 
same, Like the spinal cord of fish, it is divided by a fissure 
on its dorsal surface [ fg. 13, a], into two lateral fasciculi 
| Ag. 13.5}. It also contains a central canal, which continues 
during the whole of life. Its upper portion is larger than any 
other part, forming the medulla oblongata [ fg. 13.¢.]. At the me- 
dulla oblongata, the lateral fasciculi diverge, and leave between 
them a similar triangular space, constituting the fourth ven- 
tricle [ fig. 14. D). But in some of the orders the spinal cord 
does not extend the whole length of the vertebral canal, as in 
the frog and tead; and in all the reptiles which are provided 
with limbs, there is observable a slight enlargement of the cord 
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at the points which correspond to the insertion of the nerves 
that are distributed to the extremities. 

The brain of reptiles not only consists of a series of gan- 
glialike that of fish, but their number and disposition are precisely 
the same. In general they are five in number [ fg. 13], but in 
some species there are seven [ fig. 14]. The names and con- 
nections of these ganglia are precisely the same as those of fish. 

The posterior, termed the cerebellum [ fig. 13. 1.], consists of a 
single bulb of medullary matter. It contains no cavity. It is 
smooth, and without any furrow. It is extremely small in the 
whole of the class ; much smaller than in fish or in any other 
class of vertebral animals. 

The optic lobes are hollow [ fg. 13. 2. 2.]; they are smooth, 
and without any furrow ; they are small compared to the optic 
lobes of fish. 

The cerebral lobes are more developed [ fig. 13.3. 3.]. In gene- 
ral their figure is oblong [ fig. 13. 3.]. Broad behind, they termi- 
nate anteriorly in a delicate cord, the continuation of which in 
many genera constitutes the olfactory nerve [ fig. 13.4.]. Theyare 
always hollow ; their cavity is termed the ventricle of the cerebral 
lobes. Within this ventricle there are found two additional parts ; 
these are two eminences, the posterior of which is termed the 
optic thalamus, and the anterior the corpus striatum. Between 
each optic thalamus there is a slight fissure which is called the 
third ventricle ; it is continuous posteriorly with the fourth ven- 
tricle, and anteriorly with that of the cerebral lobes. : 

In some of the orders of reptiles, as in some of those of fish, 
two lobes are placed anteriorly to the cerebral. This is the 
case in the turtle [ fg. 14. 4.]. These lobes, as in fish, are 
termed olfactory, because the olfactory nerves are continuous 
with them. In general these lobes are solid; in a few genera 
they are hollow, and whenever this is the case their cavity is 
continuous with the ventricle of the cerebral lobes. 

In all the orders of reptiles, except the ophidia, there is 

placed between the optic and the cerebral lobes a small rounded 
mass of medullary matter, with two delicate pedicles or foot- 
stalks which are attached to the optic thalami [ fig. 14. 4]. 
These bodies are termed the pineal gland. There is another 
eminence at the base of the brain called the pituitary gland. 
_ The two optic thalami are put in communication with each 
other by a delicate medullary cord, which extends from the 
one to the other; it is termed the posterior .commis- 
sure. The two cerebral lobes are put into communication with 
each other by a similar cord which extends from the one to the 
other; it is called the anterior commissure, 
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The course of the fibres is precisely the same as in fish. 
Many of the fibres of the lateral fasciculi of the spinal cord 
enter the cerebellum ; but the greater part proceed forwards 
until they reach the optic lobes. Some of the fibres penetrate 
these bodies, but the greater part still pass onwards and enter 
the optic thalami, and the corpora striata. These eminences 
are, in truth, nothing but enlargements of the lateral fasciculi. 
From the optic thalami and the corpora striata, the medullary 
fibres proceed outwards and upwards, and then are reflected 
inwards. In this manner they form a shut sac which con- 
stitutes the cerebral lobe ; the cavity thus enclosed is termed 
its ventricle—the ventricle of the cerebral lobe. 

The nervous system of Birds is perfectly analogous to that of 
Reptiles. The spinal cord of the bird differs in nothing from 
that of the reptile, excepting that the enlargements at the parts 
which correspond to the insertion of the nerves of the wings 
and feet are more considerable [ fig. 15], which figure shows in 
the spinal cord of the fowl one of these enlargements, a, with 
the nerves 0, arising from it. ; 


h 
But at first view there is a striking difference in the brain of 
the bird ; it is obviously much more concentrated than that of 
the reptile. It still consists, indeed, of a series of masses of 
cerebral matter, which are the same in number, and the same 
in their relations to each other; but they differ somewhat in 
osition, and so materially in volume, that they can no longer 
termed ganglia, but are much more properly denominated 
lobes [ fig. 16}. Of these the posterior, the cerebellum, 
Fig. 16. 
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consists of a pyramidal mass, placed upon the medulla oblon- 
gata over the fourth yentricle [ fig. 16, 1]. It advances ante- 
riorly upon the optic lobes, a considerable portion of which it 
covers | fig. 16, 2]; it is even in contact with the posterior part 
of the cerebral lobes [fig. 16, 3]: it is therefore greatly en- 
larged, compared with the cerebellum of the reptile, which in 
the latter is placed, as we have seen, at a great distance from 
the cerebral lobes, by the intervention of the optic. The cere- 
bellum of the-bird is also much more developed ; its surface is 
divided by transverse furrows into small plates.—fig. 16, 1. 

On making a section of it, either vertically or horizontally, 
it is found to consist of a lamellated structure: in its centre 
there is a small cavity. 

The optic lobes are of a rounded or oval figure [ fig. 16, 2]; 
they are placed rather at the sides than in the front of the 
cerebellum. They are not naked, as in the fish and reptile, but 
are partly covered by the cerebellum, and partly by the cerebral 
lobes. They are without any furrow on their surface, and are 
hollow. 

The figure of the cerebral lobes resembles a heart [ fig. 16,3]. 
They are greatly developed, compared with the corresponding 
lobes of the preceding classes, for they extend backwards as 
faras the cerebellum, and they cover the optic lobes [ Jig. 16,3,2]. 
They are hollow, and their cavity is termed the ventricle of the 
cerebral lobe. 

The optic thalami are also much more developed than in the 
preceding classes. They constitute two eminences, which are 
placed immediately in front of the optic lobes. 

The magnitude of the corpora striata is so much increased, 
that they form the greater part of the cerebral lobes. They 
consist of two masses of an ovoid figure, and of a reddish grey 
colour, placed immediately before the optic thalami. 

The commissures do not differ from those which have been 
already described in the reptile, excepting that the cerebellum 
is united to the optic lobes, and the optic lobes to each other 
by a transverse band of delicate medullary matter, which con- 
stitutes what is termed the valve of Veussens. 

The course of the fibres is precisely the same as in the 
reptile. The additional fibres, which proceed from the large. 
masses termed the optic thalami, and the corpora striata, and 
which ultimately expand so as to form the cerebral lobes, give 
to these bodies a magnitude, which far exceeds -that of the 
other lobes of the brain. 

In the mammalia, the spinal cord differs in no essential point 
from that of the bird, excepting that it is smaller, compared to 





1828. Nervous System. 195 


the volume of the brain, and that each lateral fasciculus is 
subdivided into three smaller portions, of which the internal, or 
that nearest the median line, is termed the pyramidal cord, the 
middle the olivary cord, and the external the restiform cord. 
It is the latter only which is analogous to the lateral fasciculus 
of the preceding classes ; the pyramidal and the olivary cords 
are new bodies superadded to the system in this higher class. 

The brain of the mammalia ceases to consist of a series of 
gengiie or lobes. It is no longer divisible into distinct 

ies, but its different parts form one proper and connected 
whole. Its state of concentration, compared with that of al! 
the preceding classes is most striking ; yet there is the strictest 
analogy between its different portions and the bodies which 
have been described as composing the brain in the inferior 
classes, but they are greatly modified by the addition of new 
parts. 

In nothing is this more strikingly exemplified than in the 
cerebellum. In birds we have seen that the cerebellum consists 
of an ovoid mass, with numerous furrows on its surface [ fig. 
16, 1}. In all the mammalia there are added to this mass 
lateral portions, which are called its lateral lobes [ fig. 17, 2), 
while the middle part, that alone which is analogous to the 
cerebellum of the bird, is now termed the vermiform process 
[ fg. 17, 1]. In the bird, therefore, the cerebellum may be 
said to consist of the vermiform process only ; in the mammalia 
it consists of the vermiform process, together with lateral lobes. 
Gradually as we ascend through the different orders of the 
mammalia, the vermiform process becomes small, and the lateral 
lobes large, until we come to man, in whom the vermiform 
ptocess is very minute, while almost the entire organ is com- 
posed of lateral lobes. 

In consequence of the addition of lateral lobes to the cere- 
bellum, another new part is superadded to the brain in all 
the mammalia, namely, a nervous mass, placed across the 
upper portion of the medulla oblongata, termed the tuber 
annulare, by which the two lobes are put into communication 
with each other. This new organ is therefore, in the strictest 
sense, a commissure; accordingly, besides the name which 
has been mentioned, it is onmninuly termed the commissure cf 
the lateral lobes of the cerebelium. In all the orders of the 
mammalia, from the lowest up to man, this organ is large in 
proportion to the size of these lateral lobes. ; 

he optic lobes are invariably large in puget as the 
structure of the brain is simple. They are larger in the fish 
than in the reptile, and in the —" than in the bird. 
Q 
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In the lower orders of the mammalia, as in the chiroptera 
and the rodentia, they are larger than in the mgher, and they 
gradually grow smaller and smaller as we ascend in the scale, 
until we come to man, in whom they are by much the smallest 
of all. In the mammalia these bodies no longer form two dis- 
tinct lobes, as in all the inferior classes, but they are divided 
by a transverse furrow into four small tubercles, whence they 
lose the name of optic lobes, and take that of the corpora 
quadrigemina. Of * sand bodies it is the two anterior only that 
are supposed to be properly analogous to the optic lobes of the 
preceding classes, because it is with the anterior tubercula 
quadrigemina that the optic nerves are in communication. In 
the lower orders of the mammalia, the tubercula quadrigemina 
are hollow, like the optic lobes of the preceding classes, but 
their cavity uniformly grows smaller and smaller as we ascend 
in the scale, until we come to the higher, in which they are 
entirely solid. In the lower orders of the mammalia they are 
naked, resting on the inferior surface of the brain; in propor- 
tion as we ascend they gradually become imperceptible, being 
progressively more and more covered, in consequence of the 
constantly increasing size of the cerebral lobes, until in the 
higher orders, and in man, they are entirely concealed by these 
Jobes. 

The successive increase of the optic thalami, in proportion as 
the cerebral lobes augment in volume, is seen through all the 
orders of the mammalia, from the lowest to the highest. 

The corpora striata also invariably increase in size as the 
cerebral lobes enlarge; while the cerebral lobes themselves 
increase in proportion as the animal rises in the scale. In the 
fish, the reptile, the bird, their successive enlargement is re- 
markable, and there is the same progressive advancement from 
the lower to the higher orders of the mammalia, until they at- 
tain the great size in which they are found in man, in whom, 
as well as in the higher genera of his class, they lose the name 
of lobes, and are ah hemispheres. As the volume of the 
hemispheres increases, they become more and more covered 
with convolutions. In all the animals below the mammalia, 
their surface is perfectly smooth ; in the lowest genera of the 
mamimnalia, they are also with it a single convolution, as in the 
chiroptera, and in many of the rodentia; in the higher genera 
of the rodentia the first rudiments of the convolutions begin to 
appear, as in the hare, the rabbit, and the squirrel. In the 
ruminantia they become covered with convolutions; in the 
carnivora, as the cat, the dog, and so on, these convolutions 
become larger, deeper, and more numerous, and their increase 
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is progressive through all the ascending tribes until we come to 
man. The use of the convolutions is two-fold: they increase 
the surface of the cerebral matter, and they afford access to 
the blood vessels that nourish it, by admitting the passage of 
the pia mater, the membrane on which the nutrient vessels are 
expanded, and which are always abundant in proportion as the 
functions of the brain are exalted. 

In all the mammalia the direction of the fibres is the same, 
and in all it is similar to the course which has been described 
in the preceding classes. We have stated that in this class 
at the upper part of the medulla oblongata, each lateral portion 
of the spinal cord is subdivided into three smaller cords, the 
internal or that nearest the median line being termed the pyra- 
midal, the middle the olivary, and the external the restiform 
cord. Now it is the external or restiform cord which enters the 
cerebellum, expands into it, and forms it, while the pyramidal 
and the olivary cords advance forward until they reach the optic 
thalami and the corpora striata into which they enter. In these 
bodies they receive a large accession of fibres. They then 
proceed outwards, backwards, and forwards; that is, they 
expand in these directions. This expansion constitutes the 
cerebral lobes, or, as they are termed in this class, the cerebral 
hemispheres. The two hemispheres thus formed are then re- 
flected inwards ; they meet in the median line and unite. In 
this manner each incloses a cavity—the ventricle of the cerebral 
lobe or hemisphere, or, as it is more commonly termed in this 
class, the lateral ventricle. 

Throughout the animal scale the lateral ventricles are ob- 
served to be large in proportion to the perfect development of 
the brain. In the osseous fish there is no cavity in the cerebral 
lobe ; in the cartilaginous it just begins to be formed. In the 
reptile the cerebral lobe forms a simple cavity, the anterior 
portion of which is continuous with the olfactory nerve. In 
birds it forms a similar cavity which, in like manner, is con- 
tinuous with the olfactory nerve. But in the mammalia differ- 
ent portions of this cavity take a winding direction, which have 
been supposed to resemble a horn, and which are therefore 
termed cornua. In all the mammalia there are two cornua, 
one of which is termed the anterior, and the other the descend- 
ing: in the higher genera, as the cerebral hemisphere extends 
more and more posteriorly, there is a posterior cornu, although 
many anatomists contend that the posterior cornu is, correctly 
speaking, proper to man alone. 

The use of the lateral and of all the ventricles or cavities of 
the brain appears to be one and the same, namely, to afford a 
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more extensive surface to the pia mater for the expansion of 
blood-vessels. ; 

In addition to the commissures which have been described 
as existing in the preceding classes, the cerebral hemispheres, 
being so much more develloped in the mammalia, especially in 
the higher genera, are united by two additional bodies termed 
the corpus callosum and the fornix, The corpus callosum con- 
sists of an assemblage of fibres, forming a very considerable 
bulk, bearing to the cerebral hemispheres precisely the same 
relation which the tuber annulare bears to the lateral lobes of 
the cerebellum ; but it is difficult to represent the direction of 
the fibres, and their relation to the surrounding bodies, in plates. 
Neither the corpus callosum nor the fornix can be understood 
without studying the objects themselves. 

In the preceding account we have noticed the more important 
and essential modifications of the nervous system from its first 
appearance in the zoophyte to its complete development in the 
mammale. In this description we have only attempted to exhi- 
bit a mere outline of the form and structure of this most inte- 
resting portion of the animal economy. The figures annexed, 
rough and inadequate as they are, may still assist the reader to 
form a tolerably correct conception of the situation, comparative 
magnitude and relation of the objects described, without some 
notion of which, it would be impossible to understand the very 
curious facts hereafter to be detailed, 





Art. IX.—Rationale of Judicial Evidence, specially applied to English 
Practice. From the Manuscripts of Jeremy Bentham, Esq. Bencher 
of Lincoln's Inn. In Five volumes. London. Published by Hunt 
and Clarke. 1827. 

ROM time to time, in the history of mankind, at far distant 
intervals, men have arisen, who have silently, and almost 
unperceptibly, changed the whole face of some great depart- 
ment of human knowledge; but who, thovgh destined to effect 
these great revolutions, and to be followed by succeeding 
generations as founders of a new and improved philosophy; 
have by their contemporaries been comparatively unknown. 

These are the master-minds among mankind. Others in their 

day may attain more renown, may attract more notice from the 

crowd, who are able to appreciate those labours which produce 
immediate good, but pass by with neglect every exertion which 
can be followed by beneficial effeets only at some distant period. 

The philosopher, though he may produce incalculable good, can 

only do so by degrees almost impalpable to common observa- 

tion; each step of his progress is slow, though certain, and not 
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till years have passed away do we perceive the important 
changes he has wrought. It is he, however, who is the great 
light to his fellow-men; and him, as the real fountain of the 
blessings which mankind are hereafter to enjoy, we ought prin- 
cipally to honour. 

That within a few years a change has taken place in moral 
and jurisprudential science, must be obvious even to those who 
are incapable of regs, bee importance of its consequences. 
Definite conceptions are beginning to be entertained of the 
ends to which those sciences are directed; and established 
principles, upon which all reasonings connected with them must 
be founded, begin to be acknowledged. The political, moral, and 
jurisprudential writings of the day, have generally assumed a 
ratiocinative character. What was before vague, wavering, and 
undetermined, begins to be clear, definite, and systematic. 
Appeals to passion, prejudice, and sentiment, are going out of 
fashion ; and the understanding of the reader must be convinced, 
before we can hope to influence either his actions or his 
Opinions. This is a mighty change in the feelings of society ; 
a change the effects of which are only beginning to be felt, but 
which is destined eventually to work a complete alteration in 
the whole frame of the civilized world. 

Mr. Bentham’s writings may certainly be classed among the 
most efficient causes of this great revolution. For years they 
have been extending their power silently and gradually ; under 
their influence, men of every shade of opinions, men, many of 
whom are ignorant almost of the names of these writings, have 
— up and formed their habits of reasoning and thinking. 

fashion has been set which all are obliged to follow, though 
many are ignorant of the source from whence it originated. 
These men, thus formed; are coming fast and thick upon the 
stage ; and some already hold the very highest rank among the 
leading intellects of the day ; those who will stamp the charac- 
ter of the age in which we live. That Mr. Bentham has lived 
to see these things, must be grateful to himself, and cheering 
to others who, like him, labour for benefits which are distant, 
and for rewards which are doubtful. That the man who has 
done such signal benefit to mankind should in some measure 
receive payment of the debt that is due to him; that he yet 
dwells amongst us, to watch the rapid progress which the 
truths that he has elicited are daily fa lh ‘that the old man 
should contemplate the tree which in — he planted ; that 
there are many who look upon him with gratitude, respect, and 
admiration, must hold out a hope and incentive to future 
labourers in the same rough and dreary fields of science. The 
task will no longer appear thankless ; the reward will no longer 
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appear too distant. The philosopher has obtained his reward 
while he was yet able to enjoy it; the good that he contem- 
plated, he has lived partly to witness. 

Few of Mr. Bentham’s works are likely to prove more useful 
and instructive, or more conducive to the advancement of the 
hen science of jurisprudence, than the “ Rationale of Judicial 

ividence.” The whole of the extensive and important subject of 
Judicial Evidence is comprised within the present volumes ; and 
the principles with reference to which all rules, regulating the 
judicial reception and estimation of evidence, ought to be framed, 
are fully, clearly, and even popularly, explained. The masterly 
manner in which this difficult task has been performed, can 
be understood only by him who studies the work : but even the 
most cursory reader must be struck by the patience and inde- 
fatigable perseverance which every part of it evinces. Every 
necessary analysis, however complicated, has been performed 
without shrinking. No detail has been too minute, no point too 
difficult ; all have been equally explored, sifted, and discussed. 
The honest legislator and the honest judge have now on this 
subject little more to desire; the work is before them a mine of 
information, which few can explore without amusement, none 
without instruction. All the labour of investigation has been 

erformed: they have now only to appropriate what another 

as discovered. 

‘ The vapers from which the work now submitted to the public has 
been extracted,’ says the editor in his preface, ‘ were written by Mr. 
Bentham at various times, from the year 1802 to 1812. They 
comprise a very minute exposition of his views on all the branches of 
the great subject of Judicial Evidence, intermixed with criticisms on 
the Law of Evidence, as it is established in this country, and with 
incidental remarks on the state of that branch of law in most of the 
continental systems of jurisprudence. 

‘ Mr. Bentham’s speculations on Judicial Evidence have already been 
given to the world in a more condensed form by M. Dumont, of 
Geneva, in the “ Traité des Preuves Judiciaires,” published in 1823 : 
one of the most interesting among the important works, founded on 
Mr. Bentham’s manuscripts, with which that “ first of translators and 
redacteurs,” as he has justly been termed, has enriched the library of 
the continental jurist. The strictures, however, on English law, 
which compose more than one half of the present work, were ju- 
diciously omitted by M. Dumont, as not sufficiently interesting to a 
continental reader to compensate for the very considerable space which 
they would have occupied. To an English reader—to him, at least, 
who loves his country sufficiently well to desire that what is defective 
in her institutions should be amended, and, in order to its being 
amended, should be known—these criticisms will not be the least 
interesting portions of the work.’ 


As might have been expected even by those who are but 
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slightly acquainted with Mr. Bentham’s former expositions of 
other portions of jurisprudence, many and wide are the differ- 
ences between his opinions on the subject of evidence, and 
those which have been entertained by the framers and admirers 
of the existing systems of law. The most important of these 
differences, with the object of the present ‘wank, we will state 
in Mr. Bentham’s words. 


‘ Before entering on the perusal of the following work, it may 
afford some satisfaction to the reader to understand from a general 
intimation, the nature and extent of the information which he may 
expect from it. 

‘ The results may be comprised in three propositions; the one, a 
theorem to be proved ; the other two, problems to be solved. 

‘The theorem is this—that, merely with a view to rectitude of 
decision, to the avoidance of the mischiefs attached to undue decision, 
no species of evidence whatsoever, willing or unwilling, ought to be 
excluded: for although in certain cases it may be right that this or 
that lot of evidence, though tendered, should not be admitted, yet, 
in these cases, the reason for the exclusion rests upon other grounds, 
viz. avoidance of vexation, expense, and delay. The proof of this 
theorem constitutes the first of the three main results. 

‘ To give instructions, pointing out the means by which what can 
be done may be done towards securing the truth of evidence ; this is 
one of the two main problems, the solution of which is here at- 
tempted. The solution of it is the second of the three main results. 

‘To give instructions serving to assist the mind of the judge in 
forming its estimate of the probability of truth in the instance of the 
evidence presented to it—in a word, in judging of the weight of 
evidence—this is the other of the two main problems which are here 
attempted to be solved. The solution of it constitutes the third of the 
three main results.’—Vol. i. pp. 1, 2. 


To establish this opinion concerning exclusion, as well as to 
frame the instructions meditated, a general view of the theory 
of Evidence was absolutely requisite. It appeared to Mr. 
Bentham that the rules which legislators had hitherto framed 
were the result of an incomplete or erroneous conception of 
those more recondite and general principles upon which the 
probative force of all evidence depends. To lay bare the source 
of the mischief, it was, therefore, necessary to go back to those 
principles, and to trace out and investigate minutely the several 
circumstances which exercise an influence upon the value of all 
evidence whatever. It has been observed that ‘“ good practice 
can, in no case, have any solid foundation, but in good theory.” 
The truth of the observation has never beeu more completely 
verified than by the blundering regulations of legislators in the 
case before us. Seeing partially, and only partially, the influ- 
eace of motives upon testimony, and acting upon the erroneous 
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conceptions necessarily resulting from that incomplete percep- 
tion, they have framed rules for the reception and estimation of 
evidence, by which the attainment of truth is, in innumerable 
cases, rendered more difficult than it might be—in many 
impossible. 

he end for which evidence is adduced is to obtain a decision 
at the hands of the judge. The object of the judge’s decision 
ought to be, to place the litigating parties in that situation, 
which, under the circumstances of the case, the legislator had 
intended that they should occupy. 

The legislator determines that, upon the happening of certain 
events, certain rights shall be obtained, certain obligations and 
certain penalties incurred, To learn whether any of those events 
have happened, is the end of the judge’s investigation. 

Every fact or circumstance presented to the judge, in the 
view of its producing in his mind a belief that any such event 
has or has not occurred, is judicial evidence. 

Of the several sorts of events which are required to be proved 
by judicial evidence, and of the several sorts of evidence adduced 
to prove those events, Mr. Bentham has given an enumeration. 
To this enumeration, however, as well as to his observations 
on the probative force of the different sorts of evidence, we can 
do no more than allude. 

Misdecision, on the part of the judge, is the evil to be appre- 
hended whenever evidence is adduced. Misdecision arises from 
deception ; deception is caused either by one or both of two 
things, viz. incorrectness or incompleteness in the evidence. 

The judge is liable to be deceived, not only by hearing an 
untrue story, but also by hearing no more than half a true one : 
and whether the deception be caused by the one circumstatice 
or the other; by the incorrectness, or by the incompleteness, of 
the evidence; the misdecision necessarily resulting will, in 
both cases, be injustice. 

As evidence Refers a judge is almost always evidence ad- 
duced by human beings, the causes of trustworthiness and 
untrustworthiness must be sought for among the circumstances 
which affect those human beings when adducing such evidence. 
Whether the reasons which induce us to believe or not to believe 
a particular piece of evidence, be such as ought to have that 
effect, will depend upon our knowledge of the causes of trust- 
worthiness be untrustworthiness in testimony. : 

The causes of trustworthiness and untrustworthiness in testi- 
mony are of two classes-——intellectual and moral. The witness 
must be both able to perceive, and willing to relate, the truth. 
Mr. Bentham has examined into the influence of both sorts 
of eauses. We can do no more than lay before the reader 
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a few of the most important results obtained concerning the 
latter. , 

The moral causes, or circumstances, acting on the will, are 
motives ; expectations of good in some shape to be obtained, of 
evil in some shape to be avoided, by the delivery of true or 
false testimony. 


‘Of the causes of mendacity and veracity the list is the same as 
that of the causes of human action: no action so good, or so bad, 
that it may not have had any sort of motive for its cause. * * An 
action without a motive is an effect without a cause.’—Vol. i. p. 191. 


Of motives, however, no one can be pointed out, which does 
not lead to mendacity as well as to veracity. The very same 
desire, say, for example, the desire of money, which at one 
time indices a witness to give true testimony, will, at another, 
induce him to lie. 

Moreover, at no one period of a man’s life is he subject to 
the influence of one motive acting singly and alone. At all 
times various motives are exerting their power over his mind, 
and his actions result from the predominance of one set over 
another. 

In the delivery of testimony, according as the decision which 
the witness desires will be best forwarded by mendacity, or by 
truth, ii so much will his expectations of good from that 
decision prompt him either to mendacity or veracity. Inasmuch 
as all his other expectations of good may be forwarded or 
thwarted by the delivery of true or false testimony, in so much 
will they lead him either to veracity or mendacity. At every 
instant of time, therefore, a man must be subject to the influence 
of motives, both of one species and the other. 


‘These two axioms,’ says Mr. Bentham, ‘cannot be too often 
repeated :— 

“No species of motive, but is capable of operating in the character 
of a mendacity-exciting cause. 

‘ With but a slight exception, and with none that is worth noticin 
for this purpose, no species of motive but is capable of operating with 
any degree of force.’—Vol. i. p. 196. 


From these propositions the following are necessary conse- 
quences. 

The trustworthiness of testimonial evidence does not depend 
upon the sort of motive to which the witness happens to be 
exposed. All motives being equally liable to lead to men- 
dacity or veracity ; to prove that a man is exposed to those of 
. _— sort, is not to prove that he will tell truth or false- 

ood. 
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The proof of the existence of a temptation to lie is no proof 
that the witness will yield to it. A man acts, not as one motive 
determines, but upon the contending influence of many. Who 
will say that a person possessed of 5,000/. per annum, when 
exposed to the temptation of two-pence, would lie, regardless 
of the fear of God, of punishment from the law, and of ignominy 
at the hands of his fellow citizens ? 

If the existence of a motive purely mendacity-prompting, in 
the case of the witness, were sufficient ground for concluding his 
testimony untrustworthy, then no testimony is trustworthy ; 
for, in no case, can a man be said to be entirely exempt from 
motives of that description. 

As no lying testimony is delivered without a motive, we can- 
not conclude, from the non-existence of any particular kind of 
veracity-prompting motive, that the evidence is untrustworthy : 
we must first learn whether there be any motive to lie, and 
whether that motive be sufficient to overbalance all the other 
existing incentives to virtuous action. The absence of one 
motive is no proof of the existence of another: for example, 
though a man may not dread the hatred of his fellows, or the 
anger of God, it does not follow that he has an inducement to 
lie: neither can we determine before-hand, whether, although 
careless of the ill will of men, and of the anger of God, he will 
not be impelled by the fear of legal punishment to confine him- 
self to the truth in spite of any mendacity-prompting motive. 

The grand practical conclusion from all a observations is, 
that every rule framed upon the supposition that the trustworthi- 
ness of a witness may be ascertained by a consideration of the 
particular species of motives to which he is exposed, or from 
which he is exempt, will, necessarily, be a fallacious rule—will 
tend to defeat, not promote, the attainment of truth. 

The sources from whence we can derive information, by which 
to judge of the trustworthiness of testimony, are two: first, the 
situation and character of the deposing witness ; and, second, the 
testimony he delivers. By learning his situation in the cause under 
trial, we learn the precise degree of the motive derived from 
the cause: by learning the circumstances connected with his 
situation generally, such as his rank of life, his fortune, his con- 
nexions, &c. we learn in how far that motive may be counter- 
acted or supported by other motives: by learning the cha- 
racter of the man, we learn the extent in which the motives to 
virtuous actions are accustomed in his mind to yield to or to 
conquer the motives to vicious conduct. By all these circum- 
stances we shall be enabled to form a tolerable estimate of the 
probability of his being willing to hazard a mendacious state- 
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ment, supposing falsehood to be necessary for his interest. 
Whether he has been able to frame such statement will best be 
learned from his evidence. 

‘ There is no species of motive of which, in any given instance, any 
tolerably-grounded estimate can be formed, without a survey made of 
the several influencing circumstances in the situation of the wi.ness, 
on which the effective force of the motive depends; which survey 
cannot be completely made without a vivd voce examination taken of 
the witness himself, having for its object the bringing of those circum- 
stances to light.’—Vol. i. p. 195. 


These influencing circumstances have, with reference to the 
source from whence they are derived, been ranked by Mr. 
Bentham under four heads, or classes, and termed sanctions. 
Of the relative worth of these sanctions, the, physical, religious, 
moral and political, as operating for and against the correctness 
of testimony, he has entered into a minute investigation; a 
highly important and curious subject, well deserving the atten- 
tion of every one desirous of understanding either the science 
of morals or legislation. We have not space, however, to give 
even an outline of Mr. Bentham’s expositions on these points, 
but must refer the reader to the work itself. 


Having gone over so much of the general nature of evidence 
as was — for his present purpose; having distinguished 
e 


the sev sorts of evidence, and considered the various circum- 
stances affecting the worth of each; having pointed out the 
qualities which it is desirable that all evidence should possess ; 
and the circumstances through the influence of which it is and 
is not likely to possess them, Mr. Bentham next proceeds to 
consider the different Securiti£s which can be and have been 
adopted for the purpose of insuring the trustworthiness of 
evidence. 


‘In the planning of the system of judicial procedure, with a view 
to the main end of procedure, viz. the rendering of decisions conform- 
able, on all occasions, to the predictions pronounced by the substantive 
branch of the law : the object of the legislator will be, to strengthen, 
as much as possible, the influence of the causes of trustworthiness— 
to weaken, as much as possible, the influence of the causes of untrust- 
worthiness—the sinister interests of all kinds ; that is to say, interests, 
motives, of all kinds, as often as it may happen to them to be acting 
in this sinister line. 

‘ To exhibit a view, as complete as may be, of the several arrange- 
ments of procedure capable of being made to operate in the character 
of securities for trustworthiness in testimony, and thence as securities 
against deception from that quarter, and consequent misdecision on 
the part of the judge, is the business of the present book : to show, 
in the first place, what may be done, and ought to be done, to this 
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end ; in the next place, what, in the Roman and English modifications 
of the technical system, has been done on this subject, in pursuit of 
whatsoever ends the authors have on such occasions set before them.’ 
—Vol. i. p. 260. 

The dangers to be guarded against are éncorreciness and 
incompleteness in the testimony, arising with or without desi 
on the part of the witness. The securities against these evils 
are, by Mr. Bentham, called internal and external securities, 

In so far as evidence is particular ; sufficiently recollected to 
prevent omissions; though recollected, sufficiently unpremedi- 
tated to prevent mendacious invention ; assisted by suggestions from 
others, sufficiently to help recollection ; unassisted by suggestions 
in aid of mendacity ; interrogated by all persons interested in 
discovering the truth ; distinct in the expression; and expressed 
by permanent signs, in so much is evidence possessed of internal 
securities for its trustworthiness. 

‘ The object of the external securities is to secure, on the part of a 
mass of testimony, those desirable qualities enumerated under the 
name of internal securities.’ 

Punishment, oath, infamy, interrogation, reception in the viva 
voce form, when practicable, recordation, publicity, admission of 
counter-evidence, are the external securities that can be employed 
for this purpose. 

An erroneous statement may originate either from want of 
sufficient care and attention on the part of the witness, or from 
a desire to suppress the truth. The business of the external 
securities is, in the one case, to press upon the deposing witness 
the necessity of bestowing whatever attention is necessary to 
make his statement coincide with the truth, and to afford hin 
the means of doing so; in the other, to make him sensible of the 
painful consequences to himself should he depart from the 
truth, as well as of the difficulty of escaping detection in the 
attempt; and also to extract from him whatever information 
he may possess, in spite of his endeavours to withhold it. 
The most efficient of the means to these ends is Punishment, 
including that of public opinion as well as of the law; this 
it is, that acts upon the witness as a motive to undergo the 
labour necessary to frame a true statement, and to resist the 
temptation to deliver a false one. The other external securities 
are only “expedients, having for their object the application of 
this first indispensable security to the best advantage.” One 
observation on this head—an observation that seems to have 
escaped the legislators of this country and most others—ought 
not to be omitted ; viz. that the crime of mendacity, committed 
on a judicial occasion, should, like other crimes, be visited 
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with just that degree of punishment which constitutes an 
adequate motive to restrain from the crime. In English law 
all mendacity committed under the sanction of an oath is deno- 
minated perjury. Perjury is a crime, but the crime results 
from the profanation of the ceremony of an oath. As the pro- 
fanation is the same, whether a fellow creature loses his life or 
three farthings thereby, the crime is the same ; and the punish- 
ment awarded is, in both cases, equal. All mendacity, however 
pernicious, not stamped by the name of perjury, is visited with 
no punishment whatever. 

e have not space to point out the efficiency of the various 
other securities mentioned, in raising the fear of punishment in 
the mind of the witness to the highest point; as well as in 
securing the desirable qualities enumerated as internal securities. 
We would particularly recommend to the observation of the 
reader Mr. Bentham’s observations on the efficiency of an cath 
as a security for trustworthiness. Their object is, to prove it 
almost entirely useless to any good end ; efficient only, and that 
in many ways, toa bad one. The opinion we know is new; so 
also is the reasoning on which it is grounded: to us, however, 
this reasoning appears irrefragable ; we therefore, concur in the 
opinion, in spite of its novelty. 

One thing we mean to assume as proved, referring our readers 
to Mr. Bentham for the proof; viz. that in proportion to the 
extent in which the securities above enumerated are applied, 
will be the probability of correctness and completeness in the 
evidence; and, consequently, that the value of the dif- 
ferent modes of extracting evidence is in proportion to the 
extent in which, by each, the securities are applied. The 
subject which naturally occupies our autlior’s attention next 
after that of securities, is that of the Extraction of evidence. 
“Such being the means which the nature of things furnishes 
for securing the correctness and completeness of testimony ; 
what remains to be considered is, how to employ them to the 
best advantage :”’ that is, to inquire which of the various modes 
of extraction best applies the above-mentioned securities. We 
ought not to forget, in this inquiry, that although the attainment 
of the truth is, in the extraction of evidence, the great and direct 
end in view, still there are others that must not be overlooked, 
The delay, vexation, and expense, attendant on the mode most 
efficient to the attainment of truth, may possibly, in some cases, 
amount to a greater evil than the chance of injustice in conse- 
quence of decision upon imperfect evidence: in all such cases 
the direct end must Pe sacrificed to that, though collateral, still 


important end, the avoidance of delay, vexation, and expense. 
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Extraction, or say rather collection, of evidence,* is for the 
most part by interrogation: to the various modes of interroga- 
tion, then, the chief part of the inquiry concerning extraction is 
confined. Interrogation is oral, or epistolary (by means of 
interrogatories in writing) or compounded of these. Which of 
the two modes, oral or epistolary, applies with greatest effect the 
securities for trustworthiness in testimony ? hich of the two 
applies them with least vexation, expense, and delay ? 

at testimony can be interrogated as fully, and rendered as 
particular, by the one method, as the other, 1s certain ; provided 
that time and expense are put out of the account. inutes, 
however, spent in oral examination, will often be sufficient to 
obtain information which years would not obtain when spent in 
written interrogations. On this point, therefore, the advantage i 
all on the side of the former. When, however, we come to consider 
the quality of correctness, and the securities necessary to insure 
it, the difference between the twomodes of interrogation becomes 
still more remarkable. There is no one, who by his own 
experience has not learned the various modes in which written 
interrogatories assist a dishonest witness in the fabrication of a 
mendacious testimony. By this method, time to premeditate 
falsehood is necessarily allowed: suggestions of all sorts in aid 
of mendacity may be sought after; and are in reality afforded, 
by every string of interrogatories: the fear of shame, the 
dunn of detection, are reduced almost to nothing; and if 
the answers are to be returned in writing by the party, indis- 
tinctness to any extent short of absolute and glaring nonsense 
may be resorted to as a safeguard against punishment. On the 
other hand, oral interrogation, more particularly when carried 
on by all the parties interested, in open court, before the judge, 
is subject to none of these evils. Not only are all the external 
and internal securities brought into play by this mode, but in a 
large majority of cases, the expense, vexation, and delay, are 
reduced to their minimum. All aids to mendacity are ex- 
cluded ; as the questions arise out of the answers, the evidence 
will be in a great measure unpremeditated, while yet, if time be 
really required by the witness to enable him to give a correct 
answer, it can easily be granted. The witness having to 
depend upon himself, unassisted by any thing but his own 
quickness and sagacity ; being, moreover (and this is the most 





* Collection of evidence, inasmuch as this would include voluntary 
rendering of testimony. The object is to obtain evidence on which to 

round a decision ; the inquiry is concerning the best mode of collecting 
it. Extracting it, or forcing a witness to give answers to certain questions, 
is vne of the modes of collection, not ali, 
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important of all the securities), cross-examined by every party 
interested in discovering his falsehood or truth, and being 
obliged to give his testimony in distinct expressions, his 
escape from detection, if mendacity be employed, is almost 
impossible. The witness also being continually reminded of the 
danger of punishment and shame,—acting under the eye of a 
large number of his fellow citizens,— and r Firmen immediate con- 
tradiction if he attempt to deceive, will usually be unwilling to 
hazard the fabrication of a ii2; and, hazarding, will still more 
seldom be able to support it. 

Bearing all these things in mind, the conduct of English 
lawyers on the subject of the collecting of evidence is absolutely 
astounding. Upon all the various occasions when it happens to 
be necessary to collect evidence previous to decision, a judge, 
a common-law judge, when acting alone, and unaided by a jury, 
never (except in one singular instance, viz. when bail is justi- 
fied) so nw as pretends to interrogate a witness. The evidence 
he receives is exhibited in a written form, taken without any of 
the more material securities, except sometimes an oath; no 
cross-examination is employed, in fact no interrogation what- 
ever: the party affirming or swearing says what he chooses, 


trusting to the chance of its never | contradicted, or if con- 
tradicted, to the almost certain impossibility of its being proved 
criminally mendacious. 

re do not usually consider pleading as evidence: evi- 


dence, however, it in reality is, if it be used for any purpose relat- 
ing to the administration of justice. Its object is, to give the judge 
a correct idea of the dispute between the parties. The state- 
ments which do this, whatever they may be called, are so far 
evidence ; and being evidence, the same securities should be 
applied to this as to all other evidence. If there be any 
necessity for its being true, means should be taken to ensure its 
truth ; if there be no necessity for its being true, there is no 
necessity for the judge to hear it; his power of giving a Foe de- 
cision cannot be increased by listening to falsehood. No secu- 
rity, however, is applied to it. Written, without oath, uninterro- 
gated, it is always mendacious, and generally unintelligible. 

Another example of the absurd modes of collecting evidence is 
affidavit evidence : affidavit evidence, upon which so large a por- 
tion of the business of administering justice is performed. We 
must not, however, enter into the detail of the evils resulting from 
the mischievous modes of collecting evidence. Weexhort those of 
our readers who are desirous of obtaining a correct conception of 
this branch of English procedure in the three sets of courts, viz. 
the Common Law, Equity, and Ecclesiastical courts, to peruse 

VOL. IX.—W. R. P 
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the 15th, 16th, and 17th, chapters of the third Book of Mr. 
Bentham’s work. The rules of practice in Equity courts seem 
framed for no other purpose than to delay, for the greatest possible 
length of time, the settlement of litigation. Considering this 
as the end in view, it would be difficult for human ingenuity to 
suggest improvements on Equity practice. Viva voce examina- 
tion of a witness is a thing unknown in equity ; interrogations 
written, as many as you please: and averments written, some- 
times with, sometimes without, oath; but that most efficient of 
all securities, vivd voce counter-interrogation, is shunned with 
undeviating consistency. Rules more inefficient to collect 
evidence with despatch, or to ensure its truth and its complete- 
ness, cannot elas be conceived. It is beside the present 
purpose to inquire why they are suffered to subsist. 

It is the part of a legislator really interested in the welfare of 
the community, not only to frame rules for the investigation and 
extraction of evidence, but also, in as far as he is able, to contrive 
that evidence shall exist of the facts which are most likely to 
become the subject of judicial inquiry. Not only should he 
endeavour to settle contested points, he should ce hee, also 
to prevent contestation. Eividetice preserved for this purpose 
Mr. Bentham terms PRE-APPOINTED evidence. Under this head 


he has pointed out the formalities requisite to the formation of 

contracts, wills, laws, &c.: the formalities that ought to be 

required bee throughout compared with those which are 

required ; while the errors and incongruities of the latter are 

forcibly and enonetionty Aa vosed. Mr. Bentham here contends 
eli 


very forcibly and at muc gth, against the practice so common 
in English law, of rendering certain formalities peremptory, in so 
much that if they be not erred, the contract or other act is 
void. He contends that non-observance of formalities should be 
a cause of suspicion only, and not of nullity: that it should 
merely throw upon the party producing the informal document, 
the onus of shewing why the formalities have not been observed. 
The editor, in his preface, remarks, that “they who really desire 
to possess useful knowledge do not grudge the trouble necessary 
to acquire it.” By such readers the whole of this part of the 
work will be carefully studied: as the subject, however, in 
itself possesses little attraction, by most others, it will, we fear, 
be passed over. 

to this succeeds the extensive subject of CrrcuMSTANTIAL 
Evidence. It often happens, when no direct evidence can 
be adduced, that indirect evidence can; but the correct estima- 
tion of the latter is a far more difficult and complicated task 
than that of the former, Evidence is direct when the witnesses 
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depose to having themselves witnessed the very fact in dispute. 
The force of their testimony depends upon the strength of their 
belief, upon their character, and their number. The evidence 
is indirect or circumstantial, when the fact in dispute, that 
which Mr. Bentham calls the principal fact, is not proved by 
the testimony of percipient witnesses, but by the testimony of 
persons deposing to other facts, which indicate, or are sup- 
posed to indicate, the existence of the fact in question. In these 
cases, however, the judge has not only to weigh the cireum- 
stances which affect the value of the testimony to the particular 
fact, but has also to estimate the probative force of the fact itself 
(supposing it established), considered as circumstantial evidence 
of another fact. Our author supposes, for the purpose 
of example, that the fact to be proved 1s delinquency, and enters 
into a minute consideration of what are the facts which are 
evidence of it, and what circumstances strengthen or diminish 
the force of those facts as evidence of delinquency. To the 
explanation of the various circumstances upon which this force 
depends, the whole of the fifth Book is devoted ; and to its 
illustration the author has brought a fund of various knowledge, 
playful satire, and happy humour, that cannot fail to render 
this portion of his work attractive even to ordinary readers. 
Strictures on the existing systems, here, as throughout the 
whole work, accompany the explanation of the principles which 
ought to pees the legislator and the judge. The following 
extract will give an idea of the general conclusion at which Mr. 
Bentham has arrived concerning the conduct to be pursued by 
the legislater on this subject, and forcibly exposes the errors of 
English jurists. 

* What then is the practical conclusion here contended for? It is 
this; viz. that every article of evidence, the nature of which is 
to operate in the character of circumstantial evidence—whether it be 
presented in the form of oral, or of written evidence, and (if ir the 
form of written evidence), whether in the form of a judicial document 
or any other—ought equally to be admitted: the judge of fact being 
left equally free, in all these cases, to form his judgment of its proba- 
tive force. That, accordingly, in those instances, where (as in Eng- 
land) the function of a judge of fact is exercised by a jury, the question 
respecting the probative force of the document in question ought to 
be submitted to them ; in the same manner as the probative force of 
any article of circumstantial evidence exhibited to them through the 
medium of oral testimony. 

* Circumstantial evidence at large (supposing no legal cause of 
exclusion opposablc to the testimony of the reporting witness), circum- 
stantial evidence as such, is supposed to go to a jury; who, being 
simple and unlearned persons, are eh 20 judge of it in their own way, 
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without any better light for their guidance than the light of common 
sense. But it would be beneath the dignity of the sages of the law to 
suffer themselves to be led by any such vulgar guidance. When they 
judge, it must be by rule and measure : practice, not reason, is their 
guide. To judge of the probative force of evidence is not their prac- 
tice ; it is an operation out of the sphere of their practice, and beneath 
it. The sort of question to which they are in use to find an answer 
is, whether a piece of evidence shall be admitted or excluded. Between 
being admitted and being deemed conclusive; between a man’s 
being heard, and his exercising an absolute command over the decision, 
there is in thé nature of things, a medium obvious enough. But whatever 
there may be in the nature of things, in their practice there is none. If 
admitted (says the lawyer to himself), it is that sort of evidence that must 
be conclusive : for who is there that will take upon him to pronounce it 
otherwise ? NotI ; it is not our province, it is not our practice, to weigh 
the force of evidence. Not the jury ; for being a law document, it 
belongs not to them to judge of it: such matters are too high for 
them. If I considered it as conclusive—insomuch that were I to take 
it into consideration, I should regard it as absolutely demonstrative of 
the fact indicated ?—Yes. But could I regard it in that light >—No, 
I could not. What then is to be done with it? Done withit ?—why, 
what else can be done with it, than what we are so much in the habit 
of doing by evidence of all sorts, and for any the slightest reason, or no 
reason? Shut the door against it, and refuse to look at it..—Book 
v.c. 15. 

The next subject of consideration is another sort of inferior 
evidence, termed by Mr. Bentham Maxkesutrt Evidence. To 
some evidence certain securities can be applied, which contribute 
to ensure its truth and authenticity. o other portions of evi- 
dence these securities have not been, and cannot be, applied : 
for example, private letters are not written under the same secu- 
rities for their truth, as a contract made before a notary : when 
adduced, moreover, their authenticity cannot be ensured by a 
public functionary, but depends upon internal evidence or casual 
testimony. Hearsay, in the same manner, is evidence adduced 
without the securities of oath, interrogation, &c. on the part of 
one person at least. The rules for ensuring and estimating the 
truth and authenticity of the various sorts of make-shift evidence 
occupy the whole sixth Book. A description of, and strictures 
upon, the aberrations of English law from the a esta- 
blished, again accompany the exposition of the principles them- 
selves. The practical results of the inquiries on this subject we 
will state in the author’s words :— 

“The principle employed for fixing the conditions to be 
annexed to the adimission of make-shift evidence, was this, viz. 
not to admit any such comparatively untrustworthy evidence, 
where evidence to the same effect is to be had in @ more trust- 
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worthy shape from the same source’—[Vol. iii. p. 553]. In 
all other cases, Mr. Bentham would admit even this compara- 
tively untrustworthy, but often highly important kind of evidence. 

A consideration of the mode of AUTHENTICATING evidence 
closes this part of the subject. 

At this point the author makes a digression to describe what - 
he terms the Tecunicat System; which digression occupies 
the greater part of the fourth volume. Had we been Mr. Ben- 
tham’s counsellors, we should have advised the publication of 
this treatise as a separate volume. Would that it were in every 
man’s hand! It ought to have been denominated “ The Suitor’s 
Manual; ora Description of the Distribution of a Suitor’s Property 
in consequence of a Law-suit.” This manual should be studied 
by all classes of the community. They would then form an 
accurate conception of the corrupted source from which the greater 
part of our law of procedure has taken its rise ; and of the mischiefs 
which it has created. The workings of the system are beginning to 
be tolerably understood ; a faint and shadowy belief begins to arise 
that something must be wrong in the very foundations of the law. 
That there exists something more than the inherent difficulties 
of the subject to render it imperfect, something even beyond a 
want of appropriate knowledge in the framers of it, begins gene- 
rally to be believed. That interest, the sinister interest of the 
lawyer tribe, presided as well at the concoction of the law admin- 
istered in common-law courts, as of that rudis indigestaque 
moles which is administered as law in the courts of Equity, is an 
opinion almost universally entertained ; and not less general is 
the opinion, that unhappy ignorance, worked upon by interest, 
has rendered all regulations hitherto proposed by the faaisteinse 
in the shape of remedies to this mass of evil, utterly inefficient 
to any purpose but the production of still further mischief. The 
pompous declarations of the interested eulogizers of the law, 
whether proceeding from those dressed in authority, and bearing 
the venerable forms of judges, or whether from the aspirants to 
these ~—. places pet sanctified characters, have lost their 
efficacy. We begin to believe that advocates and even judges are 
men: that although a judge be a conservator of the public 
morals, he sometimes cannot preserve his own; that he suc- 
cumbs like other men to the influence of interest, and imposes 
upon the multitude, when his own power and profit may be in- 
creased by the imposition. If any une be doubtful upon this point, 
let him read Mr. Bentham’s description of the technical or fee- 
gathering system. He will then perceive that the heap of learned 
confusion called the law is, for the most part, the result of learned 
interest ; that what is death to the suiter is wealth and import- 
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ance to the lawyer tribe: that justice is not always the end 
sought, is far from being the end attained, by judicature: that 
the enrichment and convenience of those composing the bedy of 
lawyers official and professional is an object always in view, and 
always successfully pursued. 


‘The mass of absurdity, the chaos, which, in the delineation of 
existing arrangements, it will be necessary to hold up to view, must 
continue to be what it has hitherto been—a blind, inexplorable 
labyrinth, until a clue be given to it: a perfect riddle, unless a key be 
added to it. This clue, this key, will consist in an indication of the 
views and designs of those to whose lot it has fallen, from the time 
when the very foundation of the edifice was begun upon, to the 
present, to be occupied in the erection of it: designs, the natural 
and necessary result of the position in which they have all along been 
placed. 

* In a work confined to the subject of Evidence, an exposition, how 
brief soever, of the universally and necessarily corrupt state of the 
predominant system of judicial procedure in every country, may be 
apt to appear irrelevant ; or at least of too mighty and dispropor- 
tionate importance io be introduced, as it were, in a parenthesis ; as 
subordinate, not only to the subject of evidence, but to that com- 
paratively small part of the ground, occupied by the practice of ex- 
clusion. 

‘ But it will be seen that of that corrupt system the doctrine of 
exclusion constitutes a fandamental part, a feature altogether charac- 
teristic and indispensable. ‘The consequence is, that unless the nature 
and origin of that system were brought to view, the prevalence of 
the practice could not be accounted for, nor, therefore, that sort of 
satisfaction given, which, on every subject that admits of it, the eye 
of the reader naturally looks for, ‘and seems entitled to expect. His 
time will not be the worse bestowed if, in addition to this compara- 
tively narrow abuse, the source of so many other and still more 
crying abuses be pointed out—still less should a glimpse happen, here 
and there, to be caught of a feature or two of the only appropriate 
remedy. , 

‘ In all discourses, authoritative and unauthoritative—at least in all 
discourses of a grave cast—that have had the system of judicial pro- 
cedure for their subject, an assumption, explicit or implicit, seems 
constantly to have been made, viz. that the ends to which that course 
has, with more or less felicity, been directed, have been those to 
which, of course, it has all along been professed to be directed, viz. 
the ends of justice, 

* Consider the position of the voices by whom the vocal concert on 
this stage has been led, nothing can be more natural than this as- 
sumption; that is, than the fact of its having been made. Consider 
iton the ground of parallel experience, consider it on the ground of 
the kuown and incontestable principles of human nature, nothing can 
be more inconsistent og improbable than the truth of it; consider 
it on the ground of direct experience, nothing can be more false. 
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* False in every country—in every country far enough advanced in 
the career of civilization to have afforded a settled establishment in 
this quarter of the field of government,—it is in a more pre-eminent 
degree false, as applied to English practice : a proposition the truth of 
which will be found but too palpable as we advance. 

‘ Into no man’s conception does it ever appear to enter, that the 
securing the maximum of happiness to the good people of England 
was the motive, or so much as among the motives, which brought 
duke William upon a visit to king Harold; that it was a regard 
either for the purity of the Jewish faith, or the symmetry of Jewish 
mouths, that rendered one of his royal successors so alert in rendering 
the functions of a dentist to one of his Hebrew subjects ; that it was 
the sympathetic apprehension of seeing their neighbours dissolved ir 
luxury, that used to render Mahratta princes so diligent in the col- 
lection of Chout. 

‘ Notwithstanding so many professions as have been heard—pro- 
fessions which, even from the impurest lips, will, to one who duly 
considers the character of the nation and the temper of the times, 
sound rather as exaggerated than altogether as insincere ; many there 
appear to be who regard with scorn and ridicule the notion that the 
augmentation of the comfort and well-being of the Indian natives has 
had any share in so many exertions as have been made by governors- 
general in Hindostan for extending to those defenceless beings the 
protection of English laws. 

‘If, in the very highest rank in society, social and enlarged affec- 
tions were so completely smothered by narrow and self-regarding 
ones, is it natural that, in an inferior rank, the affections should, in 
the same stage of society, have reigned paramount or alone ? '—Book 
viii. c, 1. 

Much trouble has been taken to describe Mr. Benthain’s 
style as prolix, obscure, and involved. His later works have 
indeed manifested a deviation from his earlier style which we 
by no means regard as an improvement; but however ap- 
plicable may be the above strictures to some of these later 
writings, they are not applicable to the work before us. He 
must be dull indeed who cannot comprehend it; must be little 
conversant with the beauties of language, must be ignorant of 
what constitutes a forcible and animated diction, who cannot 
admire, cannot feel, the excellencies of the style throughout the 
greater part of the “ Rationale of Judicial Evidence ;” some 
passages might be cited which, as specimens of nervous elo- 
quence, have seldom been surpassed—throughout, the style is 
perspicucus ; generally, pedi happy and appropriate. 

aving laid bare the sinister interest of the lawyer class, 
and explained the mode in which they have become in reality 
our legislators, Mr. Bentham then proceeds to one of the great 
consequences, as well as-supports of this interest, viz. the 
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Exc.usion of Evidence. To the refutation of the errors and 
exposure of the sinister interests that have produced this exclu- 
sion, as well as the discussion of each separate branch of it, and 
exposition of the various mischiefs necessarily resulting there- 
from, the whole of the ninth Book is devoted : which book, with 
that containing the description of the technical system, forms, 
for the general reader, by far the most interesting portion of 
the work. 

In lieu of excluding evidence, Mr. Bentham proposes that 
the legislature should put the judge upon his guard against the 
less trustworthy kinds of it, by a set of INSTRUCTIONS on the 
probative force of evidence ; the outline of which instructions is 
sketched in the tenth and concluding Book. 

Such is the immense field which these volumes occupy. Of 
this field, indeed, we have been able to convey no more than an 
indefinite and unsatisfactory conception; of the manner in 
which the task proposed has been executed, we can give no 
conception whatever. Our opinion we have already stated ; 
whether it be correct, the reader must ascertain for himself by 
perusing the work. 

On the labour of the editor we are hardly entitled to give an 
opinion ; not knowing the state of the papers from which he 
has compiled the work, we are unable to judge in how much we 
are indebted to him for the order and regularity which the work 
at present evinces. The notes and additions he has ——-- are 
few, but those few are judicious: they are short and to the 
purpose, 

We shall endeavour, in the remaining space allotted to us, to 
explain and defend a few of the more important conclusions 
to which Mr. Bentham’s reasonings lead, Any further expla- 
nations concerning the work itself would be useless, as 
tending in no degree to give the reader a-more accurate idea of 
the object proposed, or the manner in which that object has 
been pursued. 

To those who are at all acquainted with the English law of 
Evidence, the doctrine of exclusion cannot be unknown. The 
length, however, to which this doctrine is carried ; the inconsis- 
tencies and inconveniences attendant upon the attempts to put it 
into execution ; and the principles on which it is grounded, are 
very little understood. What the public sometimes see, is the ex- 
clusion; what they hear as a reason for it, is a vague and 
general assertion concerning the dangers avoided thereby : what 
they do not see is, whose interest is really favoured by it; what 
they do not hear is, an explanation of the mischievous results 
which necessarily flow from this preposterous institution, 
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The different cases of exclusion may be ranged under three 
different heads ; cases of exclusion on account of the existence 
of some motive tomendacity, which motive lawyers happen to fear ; 
cases in which exclusion takes place on account of the absence 
of some motive to give true testimony, which motive lawyers 
happen to deem essential ; and lastly, cases in which exclusion 
takes place for the avoidance of vexation to the party giving tes- 
timony, which vexation lawyers, by some strange chance, 
happen to feel compunction in creating. Of all these circum- 
stances, as causes of exclusion, we shall immediately have 
occasion to speak, 

It must not be supposed, hotwever, that the rules, such as 
they appear, have been steadily obeyed. Exceptions to the 
pn principle have cut deep into the principle itself. And 
the reasoning, considered sufficient to justify the exceptions, 
is sufficient to overturn the rule: either the exceptions or the 
rule must be bad. 

The doctrine of exclusion, as laid down by English lawyers, 
cannot be understood, unless a distinction, made by them 
between the competency and the credibility of a witness, be also 
brought to view. 

We all know, that in England justice is administered by two 
sets of persons, by what are called judges, and juries : between 
these two sets of persons the business of judging of evidence 
is divided. The judges determine, in the first place, what evi- 
dence is competent; in other words, what the jury may hear; 
when this has been done, the jury decides whether the evidence 
allowed to be adduced be credible. The rules according to 
which the two sorts of decisions are formed, are in reality dif- 
ferent ; in words they sometimes appear to be similar. 

If the evidence tendered to the judge were heard, and allowed 
by him to have that degree of influence, which, by its worth as 
evidence, it was entitled to have, there would be little more to 
be blamed in this division of labour than the unnecessary trouble 
and inconvenience created by a round-about mode of adminis- 
tering justice. This approach to rational procedure, however, 
bears no resemblance to the conduct of our learned judges. 
When evidence is presented toa judge, he is technically said 
to inquire whether there is any evidence ; that is, he asks no 
questions respecting the evidence itself, but confines his con- 
cern wholly to the persons who are to deliver it; are they in 
certain situations, they are to be listened to; are they in cer- 
tain other situations, they are condemned to silence. 

In the rude age in which the rules of exclusion were originally 
framed, it is probable that the supposed likelihood of men- 
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dacity in certain cases was the foundation for those rules. 
Ignorant as men were in the early periods of our juridical his- 
tory, the extraction and correct estimaticn of evidence must 
have been a matter of exceeding difficulty. Among the modes 
of avoiding the misdecision consequent on deception, that which 
first presented itself to the minds of half-informed judges was 
utterly to exclude the testimony which they feared might prove 
fallacious, Men who are ignorant are apt to generalize hastily. 
In some cases a witness was seen to be under certain temptations 
to give false testimony ; in others, he was seen to be uninfluenced 
by some motives leading to érue testimony ; without further 
consideration, all such persons were declared to be liars, and 
means taken to exclude ther testimony. Then arose the dis- 
tinction between competent and incompetent witnesses, admis- 
sible and inadmissible evidence, Succeeding generations, how- 
ever, discovered that the distinction was untenable on the 
original grounds ; they perceived that in many cases, men who 
are exposed to the same temptations, gave, nevertheless, true 
testimony ; and that their evidence is often the only evidence 
which can be had; so that if it be excluded, failure of justice is 
the result. The consequence was, that the reasons were over- 
ruled, but the distinction was retained. The very preservation of 
society demanded some departure from the letter of the judicial 
decisions ; and exception after exception narrowed the original 
rule: but when this was done, not only was consistency de- 
parted from, but every valid defence for the distinction itself 
was absolutely destroyed. Retained as it is, the distinction 
is retained against reason; retained in spite of those very 
principles, the truth of which is daily acknowledged and daily 
acted upon. In short, the competency and incompetency of a 
witness has become a capricious and technical distinction, 
founded upon no principle, but depending, in each particular 
case, either upon a former decision, or, where no decision exists, 
upon the will of the judge. Examples of the exclusion, with 
the exceptions, will best explain the errors and inconsistencies 
of the system. 

The most important, because the most extensiv rule of 
exclusion, is that founded upon the interest of the deposing 
witness, 

It is here necessary to point out an ambiguity in the word 
interest. We use the word sometimes to signify ove influencing 
circumstance or motive; sometimes the balance of the in- 
fluencing circumstances to which we are at any one time sub- 
ject. If in any case a man should have twenty pounds in 
jeopardy, and could preserve it by mendacity, it would be per- 
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fectly consonant to pera language to say that he had an 
interest in lying, meaning thereby that the gain of the twenty 
pounds would be, so far, an inducement to lie. It would be 
equally consonant to ordinary language to say that, although 
he might gain twenty pounds by the falsehood, still his real 
interest would induce him to give true testimony ; meaning here 
by his ¢énterest, that, all circumstances considered, such as 
regard for character, chance of punishment in case of false- 
hood, a sense of moral obligation, &c., it would conduce 
to his welfare to abstain from falsehood. Also when we 
say that it is the conception a man has of his own interest 
which governs his conduct, we mean a conception of all his 
separate interests, viewed conjunctively, and not of one single 
isolated interest. 

Interest, then, in this more extended sense, in the only sense 
in which it can be said with truth that a man’s conduct is 
governed by his interest, is composed of various and often 
contending motives, every one of which, to the extent of its 
influence, may, according to circumstances, lead a man either 
to give false, or veracious, testimony. 

rom among these motives the lawyer has selected, as a cause 
of exclusion, the hope of pecuniary gain. Of the motives to 
commit perjury, hoy ever, pecuniary interest is far from the most 
efficient. 

Perhaps the most effective motive which influences men’s 
actions, after the punishment inflicted by the law, is the punish- 
ment inflicted by the public opinion; but the public opinion 
would visit with much severer punishment a man who should 
swear falsely for his own individual pecuniary interests, than him 
who should swear falsely for the purpose of rendering a brother, 
a parent, a husband or wife, an important service. Conjugal, 
fraternal, and filial affection are apt to be considered a palliation 
for crime, and there is no man but will acknowledge, provided that 
he speaks as a man and not as a lawyer, that a witness generally 
is less likely to lie for the purpose of gaining a hundred pounds 
for himself, than for the purpose of saving his father’s life, his 
fortune, or his fame. Many hundreds of men, men too of the 
most benevolent and sympathizing character, would commit the 
latter crime, who would shrink with horror from the former. 

If interest, then, be a good ground of exclusion, one interest 
is as good a ground as pe nai the interest, for instance, 
sna by affection, is as powerful, to say the least, as pecu- 
niary interest, in inducing men to give mendacious testimony : 
and if mendacity be the thing feared, the ties of blood or 
affection are quite as valid grounds for the exclusion of a 
witness as the circumstance of pecuniary interest. 
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Moreover, if we suppose pecuniary interest to predominate 
over all other interests, which every one must by experience 
have learned to be a most incorrect assumption, it does not 
follow that the sum in question in a particular suit, and likely 
to be influenced by the testimony of the witness, is the whole 
of the witness’s pecuniary interest. It may happen, and in 
most cases does happen, that a man’s chances of future pe- 
cuniary gain may be of much greater importance to him than 
the sum in dispute; that his character, taken with reference to 
money only, is worth more as a means of profit hereafter, than 
the sum depending on his testimony; and when taken with 
reference to all benefits taken together, there are few men who 
do not even to themselves acknowledge the overwhelming im- 
portance of a good name. The force of this reasoning is daily 
acknowledged and daily acted upon in private life, by men who 
set it at defiance when called upon to exercise the functions of 
a judge. 

Whenever an English Jawyer speaks of interest, he means 
solely pecuniary interest. “ Good,” says Mr. Bentham, “ he 
knows of none but money; evil he knows of none but want of 
money ; interest he knows of none but pecuniary interest ; 
interest, motive, passion, he knows of none but the love of 
money ” [Book I. c. xi. p. 189]. The consequence has been, 
that (with few, if any, exceptions) on the ground of interest or 
motive he has excluded no one not subject to pecuniary interest. 

The law on the subject of interest is as follows :— 

1. “ If the witness can avail himself of the verdict so as to 
give it in evidence in support of his own claims, or if the verdict 
can be used against him, in case the party for whom he is 
called as a witness should fail in the action, this is a direct and 
immediate interest in the event of the suit, which will render 
him incompetent.”—Phillipps’s Ev. 1. c. v. s. 1. 

2. “Secondly, a certain direct and immediate interest will 
disqualify, although it may happen that the verdict in the cause 
cannot be evidence, either for or against the witness in any 
future suit concerning that interest”* [Jbid. 1. c. v. s. 1]. 
What this immediate and direct interest may be, depends in each 
case upon the will of the judge. Each case decided decides 
only for cases precisely similar in their circumstances. The 
books are filled with ten thousand cases, and yet ten thousand 
more might be adduced wherein no lawyer, however experienced, 
could give an opinion which he would ensure to be correct. 

To prove the wisdom of this rule, two grand assumptions are 





* See also Bull. N. P. 284; 3 7. R36. 
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requisite ; the one is, that, whenever a man has a money interest, 
he will indubitably lie ; the other, that the judge will as indu- 
bitably believe every word he utters. On the first of these we 
haye already said enough ; on the second, we shall almost im- 
mediately offer some observations. One word, however, by way 
of preamble, concerning the inconsistency shown in the appli- 
cation of the principle on which the rule is founded. 

Taking pecuniary interest as a valid ground for exclusion, 
we might assume, that under whatever form the interest may 
appear, so long as it is pecuniary, exclusion ought to take place : 
or, if not permitted to make this assumption, we might suppose 
that the power of the interest to do mischief is in exact propor- 
tion to its magnitude ; that, for instance, two thousand pounds 
would be more dangerous than two-pence : and consequently, 
that if exclusion be in force at all, it should be so in those cases 
where the interest is the most considerable. 

All pecuniary interest, however, is not, by the English law, 
considered worthy to be a cause of exclusion; neither is the 
principle of distinction the magnitude of the sum which creates 
the interest. He only who is possessed of what is termed a 
direct, certain, and immediate interest, is placed under the ban 
of exclusion. The rule we have already stated; an example 
under it we will give in Mr. Bentham’s words. 


«In the case above alluded to, of the duke with his £.180,000 a-year, 
his title to the whole of it being contested, the duke at the point of 
death, his only son called on his part as a witness, the estate unsettled, 
son and father upon terms that all fathers and sons ought to be, the 
son would be a good witness——Why? Because his interest is not 
vested ; is not certain; is no better than contingent. Secus, if the 
estate be in settlement, sixpence a-year settled on the son, the father 
in full vigour, the son in a galloping consumption, father and son 
like Henry II..and his sons; for here /e interest del fitz est certain, et 
nemy contingent. —Vol. v. p. 64. 


The following observations are too pertinent to be omitted. 


* Can it be necessary to observe, that in human affairs, in matters 
of gain and loss especially—more particularly in matters of gain and 
loss that depend upon law—the difference between contingency and 
certainty is but in name? That what is called a certainty (for even 
death itself is contingent as to time) is but a contingency, in which 
the ratio expressive of the degree of probability is more or less greater 
than in the other case? Can it be necessary to observe, that there is 
not that contingent sum for which the exact equivalent, in a sum 
called by every body a certain one, is not to be found? The lawyer 
by whose decrees the operations of the money market are governed 
and perplexed, are they all a secret to him? What charity-boy, what 
beggar-boy, was ever at a loss to know that the toss-up of a half-penny 
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was worth a farthing? Alas! when will the wisdom of the sages of 
the law rise to a level with that of babes and sucklings ?° 


Allowing, however, this distinction between certain and con- 
tingent, direct and indirect, to be a wise distinction, is consistency 
— in admission and exclusion even under this principle ? 

e again give an example from Mr. Bentham. 


‘ Jeweller delivers jewels to his journeyman to deliver them over to 
a customer; journeyman steals them: thief good witness to prove 
delivery—Why ? Because, in speaking of the transaction, occasion 
may be taken to use the words, course of trade. Trade is certainly a 
good thing ; but quere, what can it be the better for a sort of evidence 
which, in each instance, will most probably, if not eertainly, give the 
goods away from the right owner to the thief? 

* Secus if the jeweller himself had delivered them ; for this is not in 
the course of trade. No shop-keeper was ever known to serve a cus- 
tomer with his own hands.’—Vol. v. p. 67. 


A factor, in the same way, is allowed to prove the sum for 
which goods were sold by him in his capacity of factor, though he 
is to have a percentage on the amount. A prosecutor is allowed 
to give evidence — a thief, though he (the prosecutor) is 
entitled to receive back his goods upon conviction of the offender. 
Cases innumerable, of the same inconsistency, exist: we have no 
room, however, to adduce them. The following admission by 
Phillipps is remarkable. “ It is a general rule, that all witnesses 
interested in the event of the cause are to be excluded from 
giving evidence in favour of the party to which their interest 
mcelines them. They are excluded from a supposed want of 
integrity, and not, as some have supposed, that they may be 
saved from the temptation to commit perjury. If that were the 
true principle, there would be some inconsistency in excluding 
witnesses who have an interest, even to the smallest amount, at 
the same time that a son is allowed to give evidence for the 
father, and « witness is not privileged from answering, when 
called to speak against his interest.”—Phillipps, 1. ¢. v. 

Thus we see, that among the various sorts of interest to 
which a human being is subject, the English lawyer has chosen 
as a cause of exclusion only one; and that by no means the 
most powerful one : that, of pecuniary interest (the one selected), 
only certain portions have been fixed upon, as a proper ground for 
inadmissibility : that those portions are possessed of no peculiar 
qualities rendering them more efficient than others as motives 
to mendacity; and that lawyers themselves admit that the 
portions which have no power to exclude a wituess are as likely 
to lead him to give false testimony as those which cause his 
exclusion, Here, then, comes the question—why was the one 
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and not the other chosen for exclusion? and, seeing that no 
evil has arisen from admitting the most suspicious—why has not 
the admission been seteniel to such portions of evidence as 
were less suspicious ? 

“The rule of law,” says Phillipps, “respecting interested 
witnesses is, perhaps, the best that could be adopted, because 
it is the least exclusive, and most accurately defined. It ex- 
cludes such only as have an interest in the event of the suit; 
not that, in all cases, they are likely to feel a stronger bias than 
persons who may, perhaps, expect some benefit from the event, 
or may be friends or relations to the party, and yet are not, on 
that account, incompetent. But the kind of interest which is 
marked out as the cause of incompetency is, in general, more 
direct and immediate, and more easily ascertained.” [1.c. v,s. 1.] 
To every one of these assertions we are prepared to give a 
positive denial. 

1. The rule is not the least exclusive. The rule least exclu- 
sive is that which admits all evidence. 

2. It is not the most accurately defined. A rule which 
admits every species of testimony ts accurately defined: but 
that which leaves, in every case, the decision of what should be 
deemed a direct or immediate interest, to the wavering opinions 
of various judges, can never, with correctness, be said to be so. 

3. The kind of interest which excludes is not the most direct. 
There are ten thousand cases admitted in which the interest 
is not one whit more direct than in those excluded.* A commoner 
is excluded from giving evidence for a fellow commoner. “Ifa 
man,” said C. B, Gilbert, “ promise a witness that, in case he 
recover the lands, he shall have a lease of them for so many 
years, this excludes his evidence.” Compare the directness 
and certainty of this interest with that of a man giving evidence 
against a thief, upon whose conviction he is to receive back the 
stolen goods, to the amount of ten thousand pounds. 

4. The directness of the interest ought not to be the rule. 
The strength of the temptation to lie is the material object; not 
the source from whence, or the manner in which it flows. 

- 5. The interest of the cases excluded is not the most imme- 
tate. ‘ 

6. It is not the most easily ascertained. The fies of blood ; 
the relation between master and servant, principal and agent, 





* In the cases of Forrester v. Pigou, 1 Maule and Selwyn, 9 ; Fothering- 
ham #. Greenwood, | Stra. 129. The indirect interest which excluded the 
witnesses in these cases cannot, surely, be compared with the one men- 
tioned in the text. 
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between the government and its officers, are all equally appa- 
rent, and as easily, often more easily, ascertained. 

But the reasons against the cases selected for exclusion need 
not be of such a negative description. The very motive alleged 
for excluding the evidence in these cases, proves it, in fact, to be 
less dangerous than any other. The more open and palpable the 
interest to which a witness is subjected, the more readily ought 
he to be admitted, inasmuch as being more open to suspicion, 
deception is the less likely to take place in consequence of his 
assertions. 

One circumstance necessarily attendant on every application 
to the judge for a decision seems not to have occu to those 
who framed the rules of exclusion ; viz. that in every application 
the judge must of necessity decide. He cannot, by refusing to 
hear the parties, or by refusing to pronounce upon the present 
evidence, or by any other shift whatsoever, escape giving a decision. 
If A claim at the hands of the judge a decision concerning a 
parcel of land unlawfully withheld from him by B, and the judge 
refuse to hear the complaint, no matter from what cause, decision 
in every sense of the word is as much given in favour of B, as if 
the whole case had been investigated, all the evidence heard, 
and by a formal judgment the land had been awarded to him. 
Justice or injustice must be done ; there is no middle course, no 
other alternative than misdecision or just decision; in every 
case, therefore, where by our rules we deprive ourselves of the 
power of giving a just decision, we of necessity give an unjust 
one. Misdecision, however, being the evil to be avoided, it is 
incumbent on those who support exclusion to shew that the 
chances of misdecision thus necessarily created by shutting oat 
the evidence are not greater than the chances arising in conse- 
quence of the possibility of deception caused by listening to what 
every one knows to be suspicious testimony. ‘The number of erro- 
neous decisions must also be taken into the account. Is injustice 
likely to happen oftener in consequence of the reception, or the 
exclusion, of the evidence? We shall here, without apology, 
make along extract from Mr. Bentham. 


‘In every case the evidence (whatever it be) which it is on any side 
proposed to produce, is either necessary, or less than necessary, to the 
decision prayed for on that side: say (to take the clearest example), 
the only evidence, or not the only evidence on that side. 

‘In the first place, let it be necessary. Exclusion, if put upon 
necessary evidence, produces, if the evidence would have been true, a 
certainty of misdecision: deception, supposing it to have taken place, 
can do no worse. But no man surely will be found, who will either 
think or say, that, of falsehood (supposing the evidence false), decep- 
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tion will in any one instance be a certain consequence. To say this, 
would be as much as to say every judge is a machine. What then is 
the effect of exclusion? To produce, for fear of an uncertain mischief 
—to produce to a certainty, and in the first instance, the very mischief 
which it professes to avert. It is as if a copyist, considering that he 
now and then makes mistakes, should, for greater security against 
incorrectness, determine never to copy any more but in the dark. 

‘What then would the lawyer be with his exclusionary remedy, 
supposing he were sincere? He would be like the panic-struck bird, 
which for fear of the serpent flies into its mouth. 

* * * * * 

* Rapax owes you 201. that he borrowed of you : Oculatus Suspectus 
was present at the transaction ; his evidence is the only proof you 
have of it. If the judge refuses to hear Oculatus Suspectus, mis~- 
decision to your prejudice is the certain consequence ; your money 
is gone. 

Fi You borrowed 20/. once of Rapax, he has abundant evidence of 
it; but you paid him, Oculatus Suspectus saw you pay him: of this 
payment, his testimony is the only evidence. If the judge refuses to 
hear Oculatus Suspectus, misdecision to your prejudice is the certain 
consequence: here too your 20l. is gone. 

‘On the other hand, suppose, in either case, Oculatus to be a false 
witness: is deception on the part of the judge, is misdecision and 
wrongful disposal of the money a certain consequence? Nothing 
like it. Every day false testimony is delivered: every day false testi- 
mony is detected. 

‘ Next and lastly, let the evidence in question be less than necessary. 
Being not absolutely necessary, it must be because there is other 
evidence on that same side. In this case, though the evidence be 
excluded, misdecision is not the certain consequence. 

‘ But in this case, the party who adduces the evidence having other 
evidence sufficient to warrant a decision in his favour, there is nothing 
gained by the exclusion. Excluding the evidence, you decidein favour 
of the party who produces it ; what could you have done more if you 
had admitted it ? 

‘ Not that in any case the exclusion is merely nugatory. It imposes 
upon the party on whose side the evidence was produced, the additional 
delay, vexation, and expense, of procuring other evidence : and if these 
exceed his means, he loses his cause, and misdecision or failure of 
justice is the consequence. 

‘ In neither case, therefore, can the exclusionary system be condu- 
cive to the ends of justice. 

‘ Of the apprehended danger of misdecision from the receipt of evi- 
dence of a comparatively untrustworthy kind, what is the amount and 
value? Inevery case, nothing, or next to nothing. The legislator is 
sufficiently on his guard against it ; indeed more than sufficiently : and 
so much more than sufficiently, as to prohibit the reception of it, 
without knowing what itis. But being himself so much more than 
sufficiently on his guard, what ground can he have for the apprehension 

VOL. IX.—=W. Re Q 
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that the judge on his part will be less than sufficiently upon his 
guard? The judge who, with such warning as may be given him in 
the way of instruction by the legislator, is not sufficiently proof against 
that deception against which the legislator has thus been so sufficiently 
upon his guard without warning, ought not to be deemed qualified for 
his office. 

‘ From the precautions taken by lawyers, who would not have sup- 
posed that the danger was all of it on one side? That, while it is an 
event unhappily so frequent, for false testimony to obtain a credit that 
is not its due, it was a misfortune that could never happen for true 
testimony to fail of obtaining the credit that is its due? Yet in point 
of fact, who is it that can be assured, that in a case so open to 
general suspicion as most of those to which the exclusionary rules 
refer, it may not have happened as often to true evidence to be disbe- 
lieved as to false testimony to be believed ? Fortunately for mankind, 
the nature of things does not admit of any such drastic remedy against 
the former misfortune, as the quackery of lawyers has employed 
against the latter. 

‘The witness in question, supposing him to have been admitted, 
would either have been disbelieved or believed. In the first case, the 
rule is superfluous and useless. All the use of it consists in warding 
off a danger, which, the event shews, would not have been 
realized. 

*‘ Wherever the witness, if admitted, would have been believed, 
observe the consequence, observe the ground in point of reason, upon 
which the law rests. The jury, who have seen the witness ; who would 
have heard his whole story; who would have heard him cross-exa- 
mined, and had the opportunity of cross-examining him themselves ; 
who would have heard the other witnesses, if there were any; who 
would have seen who and what the defendant and the prosecutor are ; 
and who would have observed the whole complexion of the case ; the 
jury, who would have had the benefit of the observations of the 
counsel fnd the judge, would have believed his relation to be true. 
The law, which has not seen the witness, which knows nothing of 
the accused or prosecutor, which, in a word, knows nothing of the 
case, pronounces him unfit to be believed; and so unfit, and the 
danger of hearing him so great, that rather than run the risk, it chooses 
as the lesser evil, to license the commission of all sorts of offences in 
his presence. When J said the law, I might have said the judge ; the 
single judge, to whose partial and hasty conception, hurried away and 
engrossed by some particular incident in the particular case before 
him, it first occurred to lay. down such a rule. 

. * * - * ¥ 

‘ Against danger of misdecision resulting from the admissionof a lying 
witness, or rather of a witness disposed to lie, there are abundant 
remedies. There is the natural sagacity of the jury; there is the 
cultivated sagacity of the judge; there is the perhaps equally cultivated, 
and still more keenly sharpened sagacity of the counsel; there is in 
penal cases: (especially in cases of the most highly penal nature) the 
candour of the counsel for the prosecution. 
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* * 4 7 * 

‘ Where is the consistency between this utter distrust of juries, and 
the implicit faith bestowed with so much affectation, on the decisions 
they are permitted to give on such evidence as they are permitted to 
receive? When a parcel of people you know nothing of, except that 
they are house-keeping tradesmen, or something of that sort, are got 
together by hap-hazard, or by what ought to be hap-hazard, to the 
number of twelve, and shut up together in a place whence they cannot 
get out till the most obstinate among them has subdued the rest ; 
political orthodoxy commands them to be looked upon as infallible. I 
have no great opinion of human infallibility ; and if it were necessary 
to believe in it, 1 would go to work by degrees, and begin with the 
Pope. All 1 contend for (but this I do contend for) is, that these 
twelve men, whoever they are, that have heard what the witness had to 
say, heard him examined, and cross-examined, and examined him 
themselves as long as they thought proper, are more likely to judge 
right as to whether he has spoken the truth or no, than a judge who 
lived centuries ago, who never set eyes on the man, nor ever heard a 
syllable from or about him in his life, is likely to judge rightly on the 
question whether the man would say true or no if he were heard. If 
there be one business that belongs to a jury more particularly than 
another, it is, one should think, the judging of the probability of evi- 
dence: if they be not fit to be trusted with this, not even with the 
benefit of the judge's assistance and advice, what is it they are fit to 
be trusted with? Better trust them with nothing at all, and do without 
them altogether.’—Book ix. c. 2. p. 10. 

Amongst the most important of the cases of exclusion on 
account of interest, is that of the parties to the suit. Nemo 
debet esse testis in propria causa, says the law; and the saying, 
being in Lat, has a most imposing effect. The reasons assigned 
for this rule are two: the party would be vexed thereby ; and 
his testimony is likely to be false. Our present concern is with 
the latter of these reasons. 

Bearing in mind that interest is the ground of exclusion, 
because, by supposition, it produces mendacity, let the 
reader view the consistency with which the principle is applied. 

Cases are by lawyers divided into criminal and civil. The 
interest of the parties is often pecuniary in the criminal cases ; 
perhaps we may say always, or nearly always so m the 
civil. 

In criminal cases the evidence of the party prosecuting is 
always admitted, in spite of the pecuniary interest often existing.* 
—First consistency in the application of the principle. 

In civil cases, the law is sometimes administered in what are 





* At common law, however, informers are not competent witnesses, 
if entitled to part of the penalty. By act of Parliament, they are often 
competent. 

Q2 
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termed a courts, sometimes in what are termed Common- 
law courts. in Equity courts one of the parties is admitted as 
evidence.—Second inconsistency in the application of the prin- 
ciple. 

A man having acted in the capacity of factor for another man, 
and being entitled to poundage on the amount of a sale effected 
by him in that capacity, the amount being dis uted, is allowed 
to give evidence concerning it even in the Common-law 
courts.—Third inconsistency. 

“On an indictment against private persons or corporate 
bodies, for not repairing a public bridge or the highway adjoin- 
ing, the inhabitants of the county, town, or riding, &c. in which 
the bridge is situated are competent witnesses.” [Phillipps’s Ev. 
1.c. y. s. 7].—-Fourth inconsistency. ' 

In actions by a person robbed against a hundred, both 
parties are admissible.—Fifth inconsistency. 

It would be endless, however, to enumerate every inconsis- 
tency. Two of the above are remarkable; the admission in 
criminal causes ; and in the causes instituted in the courts of 
equity. 

If - be one class of cases more important than another, it 
is that in which our lives, our persons, and our characters, are 
concerned. The evidence on which a man is condemned to the 
gallows, to banishment, to prison, or to corporal punishment, and 
his character consigned to infamy, should certainly be received 
with as great caution, should be guarded with as many securities, 
as the evidence to determine the ownership of twenty pounds. 
If in the latter case it be deemed requisite, as a means to the 
attainment of truth, to exclude all interested testimony, surely it 
is cruel barbarity to listen to such testimony in the former. 

The inconsistency manifested in equity procedure is equally 
striking, and attended with circumstances that render it in some 

oints even still more remarkable. If, in anaction at common law, 
information is required which only one of the parties can give, 
the information, so long as the proceedings are in the common- 
law court, cannot be obtained : bya proper application to the court 
of Chancery, however, it will there be extracted from the party 
upon oath. To common sense, the shortest and most efficient 
mode would appear to be, when wanting this information, to call 
the party immediately into open court, and subject him to viva 
voce interrogation. - feren thing in this mode is in favour 
of truth. But this did not suit learned people. What is 
called a bill of discovery is filed in Chancery; the person 
questioned has a long string of questions sent him, which he 
answers at his leisure, in a certain office, before a certain officer, 
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having at the same time his legal helpmate at his elbow, in the 
shape of a solicitor. 

pon a review of this part of the law, stated even in the 
general and necessarily brief manner in which we have stated it, 
every one we think will perceive that, of the various parties to 
various suits, the law has fixed upon for exclusion, a particular 
set possessing no peculiar quality conducive to mendacity ; that 
the very set who are sometimes condemned to exclusion, are 
at other times, and without any alteration of their situation as 
regarding interest, admitted without scruple, and upon grounds 
which if valid in one case are valid in all. Since the interests of 
the excluded and admitted parties are the same, and since no 
evil has been seen to follow the admission of those who have 
found favour in the eyes of our judicial legislators, we may 
again fairly demand ae the excluded parties should still be 
condemned to silence. 

The first grand stage in judicial procedure is that in which 
the plaintiff makes his demand, and states the circumstances 
which he supposes justify that demand; and the defendant 
opposes it, and states the circumstances which he supposes 
justify his opposition. 

We contend that the whole of this part of the procedure should 
be carried onin public, and by the parties in person. We are desirous 
of knowing to which of the following propositions exception 
can be taken; and how, if they be allowed, the conclusion 
can be denied. Without a correct knowledge of the points 
in issue, the judge will be unable to render a just decision. 
The correctness of his knowledge will depend upon the clear- 
ness and correctness of the information laid before him respect- 
ing those points. The clearness and correctness of the 
information will depend upon the securities taken to ensure 
those qualities. The most efficient securities are punishment, 
oath, viva voce interrogation and counter-interrogation, and 
publicity. The persons, therefore, who make the demand, and 
resist it, 7. e. the parties, should do so under the sanction of those 
securities. In other words, “ the parties to the suit should speak 
under all the sanctions and penalties of a witness.” 

They cannot indeed swear in many cases to the truth 
or falsity of the circumstances stated; which may not 
have been within their cognizance. But they can always 
swear tothe state of their belief respecting it. And who, we 
may ask, is likely to know so much about the matter as the 
parties ? 

Without this preliminary meeting, for which Mr. Bentham 
has so long and so strenuously contended, it is in vain to hope 
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for a perfect system of procedure. Against its adoption, how- 
ever, the opposition of lawyers is vehement, and for the 
present we fear unconquerable. Into the cause of this oppo- 
sition we do not mean to inquire; on their objections put for- 
ward in the shape of reasons, it may not be improper to make a 
few observations. It is asserted by them that mendacity, to a 
fearful extent, and deception and misdecision, the consequence 
of that mendacity, will necessarily follow from questioning the 
parties at the outset of the case. This objection we have already 
answered; if the propositions above stated be true, no further 
attempt at refutation is necessary. What, however, is worthy 
of remark is, the manner in which legal ingenuity has supplied 
the place, and avoided the evils of this dreaded meeting. The 
parties in person are excluded from the presence of the judge ; 
and their dispute carried on by writing. Mendacity was the 
evil dreaded ; to avoid that evil, mendacity has been created to 
an extent almost incredible. It was feared that the party 
would make false assertions; the legal remedy, and succe- 
daneum, is, for a professional person, called a special pleader, to 
make ten times as many false assertions in his name. To inform 
the judge of the subject matter of the dispute, of the points at 
issue; to bring the matter to that point at which it would be 
necessary to adduce evidence to settle the dispute, would be 
the object of the proposed preliminary meeting. This, however, 
is the ostensible object of special pleading. The litigants, in 
the first mode, would be able to bring their dispute, in ninety- 
nine cases in a hundred, to an issue in half an hour, and at a 
few shillings expense ; mendacity would seldom be resorted 
to, for it would seldom be of service; time, and money, 
would be saved, and the truth really ascertained. It is 
needless to inform our readers that special pleading does none 
of these things. One false assertion is added to another without 
compunction ; fee follows fee as long as the officiating personages 
are able to extract them; and after innumerable delays the whole 
is often brought to issue by a quibble utterly unconnected with 
the justice of the cause. How the mind of the judge is better 
prepared for a hearing of the cause by such a process, it 
still remains for legal ingenuity to point out. 

Leaving this preliminary meeting, however, as an improvement 
which years can alone bring about, we proceed to the considera- 
tion of an alteration in the present system not equally hopeless : 
we mean the admission of the parties to give testimony on the 
trial. 

It is highly important to distinguish the testimony of the 
parties into voluntary and involuntary testimony. Objections 
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made to their evidence, as regards voluntary and involuntary 
testimony, must be made upon different grounds; the grounds 
of the answers will, in some points, be also different. And 
first, as to the voluntary testimony of a party; or, in other 
words, testimony not called for by the opposite party. 

In this case, it is evident that the reasons br anticipating 
mendacious testimony on the part of the witness are, on 
some accounts, entitled to the greatest weight. Here, if 
mendacious testimony be contemplated, the instrumentality 
of two persons is not required; the suborner, and the 
suborned, are one and the same person: the danger and diffi- 
culty of subornation do not exist. On this account, there- 
fore, the chance of mendacious testimony is certainly increased. 
On the other hand, however, there are many circumstances 
inducing a man not to hazard a lying statement in his own 
favour. If aman lie, we may fairly presume that he does so 
in expectation of being believed, and certainly under expecta- 
tion of not being discovered. But every one knows that a 
man’s testimony in his own favour is always looked upon with 
suspicion, still more so if it be flatly contradicted by his adver- 
sary. But while the temptation to lie is thus materially less- 
ened, the dangers and difficulty besetting the liar’s path will 
be seen, in almost every judicial case, even when the party is 
of an abandoned, profligate, and immoral character, to consti- 
tute a fearful check to the commission of the crime. To con- 
coct a well-constructed lie, one that harmonizes in all its parts, 
in which there can be found no flaw, no improbability, requires 
in most instances no ordinary degree of ingenuity. When that 
story has to be subjected to the scrutiny of a deeply-interested 
adversary, aided by an experienced, acute, and sagacious advo- 
cate, as well as to the investigation of a practised judge, the 
chances of detection are raised almost to certainty. When, 
indeed, the story has not only to be invented, but openly stated 
by the party ; when he has to stand the vivd voce interrogation 
of the advocate and the judge; when he has to be provided with 
defence and answer at every point; to guard against prevarica- 
tion, contradiction, and mistake; to preserve his temper and 
presence of mind; to make his story tally with facts that he 
fears, or knows, may be proved; and, in short, to make it 
wear, in spite of every opposition, an air of truth and proba- 
bility ; when all this has to be performed, where is the man that 
could’ count upon finding himself competent to the task? 
Where is the man who would assert, that taking the whole 
mass of society, one could be found in every thousand, at the 
same time willing and able to perform it—able to fabricate 
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the story, and give the evidence, and willing to hazard the 
punishment, and to debase himself in his own and others’ es- 
teem by the odious crime of perjury. But if so, where is the 
danger of admitting as witnesses persons of whom not one in 
a thousand would be able and willing to accomplish this task ; 
and who, if they were so willing and able, would nevertheless 
be listened to with suspicion? Let it not be thought that 
we believe mendacious testimony is never given ; what we do 
believe, however, is, that where the mode of extraction is by 
vivd voce examination and cross-examination, it seldom suc- 
ceeds. Lawyers believe that there would be continual perjury, 
because they are accustomed to so much of it in their favourite 
affidavit evidence. They should recollect, however, that this 
evidence is given without one real security for its truth. 

One would suppose, that lawyers were in the habit of be- 
lieving every story which any rogue might please to relate to 
them ; so fearful are they of listening to suspicious testimony, 
or permitting others to listen to it. In all their calculations 
concerning the injuries likely to follow the admission of testi- 
mony, they seem to have omitted entirely the chance of its 
not being believed: they seem to have forgotten that those 
circumstances, which have weighed so strongly on their minds 
as to make them reject the witness, would have no small weight 
with the jury in making them hear with suspicion what that wit- 
ness might assert ; and that, above all, the party to the suit, who 
bears so formidable an appearance to lawyers understandings, who 
more than all others excites their fears, who moreover is marked 
in reality more than all others with suspicious characters, could 
hardly appear before a judge without instantaneously raising in 
that judge’s mind, doubt and suspicion. The dangerous wit- 
ness is not one who bears the marks of his interest stamped 
in broad characters upon him, but he, who, while really inter- 
ested, appears wholly without interest ; who is influenced by 
some motive hidden from the judge’s scrutiny, and which mo- 
tive, even were it known to exist, could not be accurately 
weighed. Who can estimate the influence of hatred or of love, 
the desire of revenge, the wish to help a friend, to keep down a 
rival? All these, however, and a hundred other motives do 
exist ; are continually influencing the testimony of witnesses, 
but are with difficulty discovered, and even when they are 
known to exist, the degree of their strength can hardly ever 
be accurately estimated. The character of a party, on the other 
hand, is one which obviously involves an interest ; and the in- 
terest which lawyers have made the cause of exclusion is 
precisely that, the influence of which every man, in the case of 
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every other, can estimate with tolerable accuracy. All these 
circumstances reduce the danger of deception almost to an 
evanescent quantity. 


‘If there were any sort of witnesses imaginable,’ says Mr. Ben- 
tham, ‘ against whom it were prudence to shut the door, the sort 
of witnesses against which the law is so decided to shut the door, are 
precisely those to whom it may be thrown open with the least 
danger. All witnesses being exposed to seductive influence, all wit- 
nesses being dangerous, those will be the least dangerous against 
whom men are most on their guard; such are those on whose fore- 
heads the force of seduction is written down in figures. A cloud 
involves the workings of friendship, a cloud involves the workings 
of enmity, a cloud involves the workings of love: the existence of 
the passion, the force of its action, every thing is involved in dark- 
ness. No juryman, no stranger, scarcely even the closest intimate, 
can form any estimate of the degree of the enmity, the friendship, or 
the love. But every man knows what ten shillings is, what twenty 
shillings is, and what is the difference ; every man knows the value, 
every man feels the power of money ; every man knows that allow- 
ances are to be made for it. Few men are disposed to make less 
allowance than truth requires, for the force of its action on other 
people. Few men are disposed to set the incorruptibility of other 
men at too high a rate, or the force of corruption at too low a one : 
few men in whom suspicions. thus grounded are in any danger of not 
being carried up to the full limits of the truth: few in whom they 
are not much more apt to be carried beyond the truth, than to fall 
short of it. 

* Of the force of money, on whatever occasion acting, the judge 
sitting on his bench, is fully aware and acutely sensible. Agreed : 
but is there any other human being to whom that force is a secret ? 
Sits there that old woman anywhere (not to confine ourselves to 
benches), who, on hearing a report made to her by another old woman, 
forgets to ask herself in what way and degree (if in any) the reporting 
old woman, may have to gain or lose by the credit given, or not given, 
to her report ? 

* What ; can the man of law be sincere in thinking that no sort of 
men understand either the value of money or the influence of it upon 
testimony but himself ? 

‘In this case, therefore, the advantage expected from exclusion of 
evidence, in the character of a security against deception and conse- 
quent misdecision, is more plainly ideal than in any other ; the reason 
in favour of the exclusion more palpably frivolous. And yet it is to 
this modification of interest that exclusion on the score of interest is 
in a manner confined by English jurisprudence. 

‘ In the eyes of the English lawyer, one thing, and one thing only, 
has a value : that thing is money. 

* On the will of man, if you believe the English lawyer, one thing, 
and one thing only, has influence : that thing is money. 

‘If you believe the man of law, there is no such thing as fear of 
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God ; no suck. thing as regard for reputation ; no such thing as fear 
of legal punishment ; no such thing as ambition; no such thing as 
the love of power ; no such thing as filial, no such thing as parental, 
affection ; no such thing as party enmity; no such thing as public 
spirit, patriotism, or general benevolence ; no such thing as compas- 
sion; no such thing as gratitude; no such thing as revenge. Or 
(what comes to the same thing), weighed against the interest pro- 
duced by the value of a farthing, the utmost mass of interest pro- 
ducible from the action of all those affections put together vanishes in 
the scale. 

* Add self-preservation if you please ; self-preservation from what- 
ever be the worst of evils, death not excepted, the farthing will still 
be the heaviest. ‘‘ A pin a day is a groat a year.” Instead of a far- 
thing put a pin, the result will be still the same. 

* Romance, romance ! True, but it is the romance of real life. The 
picture here drawn of the human mind, is romantic enough no doubt ; 
but, as to the account here given of that picture, nothing was ever 
more strictly true. Such are the decisions of the sages of the law; 
such his every day’s practice, such his opinions, such his thoughts ; 
unless, on learned benches, decision and practice run on without 
thought. 

‘For a farthing, for the chance of gaining the incommensurable 
fraction of a farthing, no man on earth, no Englishman at least, that 
would not perjure himself.* This in Westminster-hall is science. 
According to the prints of the day, £.180,000 was the value of the 
property left by the late duke of Bridgewater. For a fraction of a 
farthing, Aristides with the duke’s property in his pocket, would have 
perjured himself.’—Book ix. ¢. 3. p. 55. 


While the minds of legal men have been thus possessed by 
terror at the evils of admitting parties, they have passed over 
the advantages to be derived, and the evils to be avoided, by 
their admission. We must never cease to bear in mind, while 
considering this point, that not merely the likelihood of decep- 
tion and consequent misdecision in one particular case, is to be 
weighed, but also the number of cases in which misdecision 
will probably arise. We must consider, not merely the injustice 
occasioned in cases actually litigated, but also in those which, 
from the known necessity for producing a particular sort of evi- 
dence, have never been brought before a judge for decision. In 
the various transactions between man and man, a numerous, per- 





* In the case of Burton v. Hinde 5. T. R. 174, it was ruled as Mr. 
Bentham states. But, in R. vr. Mayor and Commonalty of London, 2 
Lev. 231, R. v. Carpenter, 2 Show. 47, and 1 Vent. 351, contra. In the 
first case, a freeman of a corporation was excluded, although his interest 
was admitted to be exceedingly small; in the others, freemen were ad- 
mitted on account of the minuteness of their interest. It is difficult to say 
what the law is.—See Philipps, 1. c. v. sec. 1. and the cases cited. 
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haps the most numerous, class, take place without the intervention 
of a third person ; or, what is still more common, the greater part 
of the information necessary to the elucidation of each transaction 
is possessed only by the parties themselves ; in all such cases, to 
exclude the testimony of the parties is to exclude that which 
can alone render the evidence complete, and every decision given 
on incomplete testimony will, almost of necessity, be unjust. 
If atransaction have passed in the presence of the parties only, 
by which A acquires a right to 20/., exclude A’s testimony, and 
misdecision is the inevitable result ; admit his testimony, and, 
though it is possible that it may be false, it is by no means 
certain that, if it be so, he will obtain credence for it. Let the 
transaction be such a one, as that each party in good faith 
believes himself to have acquired some right (hundreds of such 
cases occur) ; and suppose one or the other to apply to the 
judge for decision, and he will decide against him who applies.* 
It would be as just and satisfactory if the judge were to sit 
with a dice-box in his hand, ready to decide upon the turning 
up of the die. If, in place of this blind and hap-hazard method 
of deciding, he were to call upon each party to tell his story, 
subject to open contradiction and examination by his adversary, 


of the suits now contested not one third pernape would ever 


have arisen; and tlhiose which did arise wou 
quickly, and satisfactorily decided. 

That sometimes the testimony of the parties is necessary, 
English lawyers and English legislators have admitted, by the 
exceptions created, and now existing, to the general rule which 
excludes them. That these exceptions are capricious, and 
more like the freaks of a child, than the sober, solemn acts 
of judges and legislators, the mere enumeration must have 
been sufficient to show. We shall not consume the time of 
our readers in pointing out their absurdities ; still less is it 
necessary for us here to exhibit the ignorance, folly, perhaps we 
might more properly say knavery, betrayed by the nature of the 
proceeding in Chancery to obtain the testimony of a party. 


d be cheaply, 





* An admitted case of exclusion, not of the parties, but of interested 
witnesses, well elucidates the evil of incomplete evidence. In an action by 
a master, for an injury done to his horses, his servant, the driver of the 
horses, is not admitted to prove negligence on the part of the defendant ; 
inasmuch as, if the mischief could be shown to have arisen from the 
servant’s negligence, he (the servant) is answerable to the master. Suppose 
the injury to have taken place, the servant and the defendant being the only 
persons present. How can the judge decide, but against the plaintiff?— 
misdecision certain. Is misdecision made certain by admitting both the 
servant and defendant as witnesses?—There are ten thousand chances 
against it. 
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The explanation of this proceeding, by whatever name we choose 
to designate it, comes, properly, under the head of Extraction ; 
and to that title, in Mr. Bentho’s work, we refer those who are 
desirous of seeing in its proper colours the absurdity of this 
portion of English procedure. 

We have now to consider the exclusion of the involuntary 
testimony of a party to the suit. 

In the former case, evidence was excluded on account of its 
badness ; here what is excluded is the best evidence. 

If there be one assertion more confirmed by experience, one 
which every one more readily acknowledges than another, it is, 
that a man’s admissions against himself may safely be received 
as true. What appears nearly equally plain is, that no person 
has a greater interest to judge correctly concerning the cha- 
racter of a party, that to none, in by far the majority of cases, 
can the judgment be intrusted with greater security, as far as 
his adversary’s interests are concerned, than the adversary him- 
self. If, then, a man make admissions against himself, and if a 
party demand that his adversary be interrogated, upon what 
grounds can an honest judge refuse to receive the admissions, 
or grant the permission for interrogation ? 

“ Admissions,” says the law, “ of a party to the suit against 
his interest are evidence in favour of the other side.” [Phillippss 
Ev..1. c. v. s. 4. p. 83.] Let it be understood what sort of 
admissions. Admissions which the party spontaneously makes ; 
made through inadvertence, from a love of justice, or from 
whatsoever cause of his own free will, these will be received ; 
but to interrogate the party, and to obtain against his will an 
admissions, is, by the common law, scarcely ever permitted. The 
consequence is obvious. A man, when exposed to the public gaze, 
when subjected to interrogation, and threatened with punishment 
if his testimony be false, would with great hesitation risk the 
danger and obloquy of endeavouring to substantiate an unjust, 
or to resist a just, demand. When, however, no immediate 
and open immoral act has to be performed ; when, for instance, 
he has only to deny, in general terms, in — and through 
the assistance of an attorney, the justice of the p aintiff’s claim, 
and to call upon him in this way for proof, which, he knows, in 
most cases cannot be brought without difficulty and expense, 
and in many cases cannot be brought at all,—injustice and 
immorality to any extent will be committed by nine tenths of 
mankind : hundreds who would not dare the first villainy would, 
without hesitation, perpetrate the second ; what they have not 
courage to deny on oath, if openly questioned, they, without 
compunction, deny through the instrumentality of a law paper. 
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How few men would be hardy enough to deny upon oath, in an 
open court of justice, subject to interrogation and contradiction, 
the correctness of their tailor’s claim, when the claim was really 
a just one. How many are the men that would, that in fact 
do, resist the same just claim, when sheltered from all these 
means of detection, and when the rules of law have implanted in 
the public mind a persuasion, that, in concealing the truth, they 
are committing nocrime? By the attorney’s pen, the immoral 
act is performed effectually ; is performed in secrecy ; is subject 
to no penalty, either from the law or from the opinion of society. 
In every case where a party is thus permitted to abstain from 
an admission contrary to his own interest, injustice, pro tanto, 
is the consequence. A party is in court; his hand-writing has 
to be proved ; the adversary is willing to trust to his oath: the 
English law, or rather English lawyers, refuse permission to 
question him. Often a witness to prove the hand writing can- 
not be found ; the adverse party either loses his right entirely, or 
what, in many cases, is equally mischievous, justice is delayed. 
Where a man refuses to answer q question put by the opposite 
party concerning the transaction in dispute, we may safely assume 
that the fact is such as the interrogating party in his question 
asserts it to be. Thus, if a man be asked, “did you sign this 
note of hand for 20/.?” and he refuses to answer, we may fairly 
and safely assume that he did sign it; and, if the dispute turned 
upon that question, the honest judge would decide in favour of the 
interrogating party. This mode seems to have been objected to 
by English lawyers, under the influence of the same sort of feeling 
under which a sportsman gives what is called law to a fox. Let 
the parties have fair play ; that is, let the honest man and the 
rogue be dealt with exactly alike, and let the chance of the latter 
be rendered as nearly equal as possible to that of the former. That 
this procedure may, by rendering the event a matter of more doubt 
and uncertainty, produce greater pleasure in professional bosoms 
than could be created by rendering the success of a just claim in- 
evitable, we do not take upon ourselves to deny : what, however, 
we will venture to assert is, that, however pleasant and interest- 
ing such sports may be to the profession, they are by no means 
agreeable to honest suitors. The game, such as it is, is played 
with the suitors’ money; and, whoever may delight in their 
losses, they themselves must be supposed to be little gratified 
by the diminution of their property. “As a party to the suit 
is not suffered to be witness in support of his own interest, so 
he is never compelled in courts of law to give evidence for the 
opposite party against himself ” (mind that in thecourt of Chancery 
@ may be so compelled). “Thus, in a question of settlement 
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between two parishes, the rated inhabitants of either parish, 
being in reality the parties to the proceeding, cannot be com- 

elled by the adverse party to answer against their own interest.” 

Phillipps, 1. c. v. 8. 2.] We are to presume that a judge, for 
the purpose of rendering a just decision, is desirous of learning 
the real state of affairs between the parties disputing. Taking 
this as a postulate, it may be asked, in what manner the obtain- 
ing this perfect knowledge is promoted by the above-mentioned 
rule? The question is more easily put than answered. In 
another page the same author says, “‘ Answers in Chancery are 
confessions on oath, and, therefore, strong evidence against the 
party whomakes them” [ did. 2. c. iv. s. 1; Peake’s Lv.c. iii. s. 3). 
Answers in Chancery, we suppose, possess no peculiar quality 
which renders them alone strong evidence against the party 
who made them. Answers given elsewhere, given under better 
securities, vivd voce, and subject to cross-examination, would 
be still more potent, and still more serviceable. Why the 


answers with the name of Chancery tacked to them are alone 
thought worthy of reception, is another of those questions dis- 
tinguished by being, though pertinent, more easily put than 
answered. As if to shame the very rule they delight in, lawyers 


have made to it another remarkable exception :—“ But when 
one of several co-plaintiffs comes forward voluntarily to disprove 
the defendant’s liability to the demand made upon him, he may 
be adinitted, with the consent of the adverse party, though, at 
the same time, he defeats the claim of those who jointly sue 
with him. For, if the plaintiff were to make a declaration 
against his interest out of court, evidence of that declaration 
would be admissible. And how is the proof less credible if, with 
the consent of the defendant, who waives all objection to his testi- 
mony, he declares the same thing upon oath at the time of the 
trial?” ( Phillipps, 1. c. v. s. 2; 1 Taunt. 378). This last obser- 
vation, made by lord Mansfield, is exceedingly pertinent ; and 
the more md Arve from having presented itself, apparently, in 
this case alone, to the minds of professional men. The obser- 
vation is equally valuable when applied to the case of either 
party interrogated by the other. ‘Why, then, was it there 
passed over ? 

To the objection, that to compel a party to give evidence 
against himself would be to subject him to a species of torture, 
it is almost needless to take up the reader’s time in furnishing 
a reply. No force is applied; the witness is not compelled 
to answer. The questior is put to him, and, ‘f he refuse to 
answer, such inference is drawn from his silence as the judge or 
jury conceive to be warrantable. 
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No English lawyer, moreover, can make use of the plea, that 
a prisoner, on a criminal trial, ought not to be interrogated, lest, 
in his perturbation, he be led into errors and mistakes prejudicial 
to himself. In the examination of witnesses by the committing 
magistrate, whatever the prisoner says is recorded, and may be 
brought against him at the trial. Again, whatever he may have 
said in the hurry and fright of being seized, whatever he may 
let drop by inadvertence, is treasured up and proved against him. 
They who do these things carnot, surely, object to a quiet, calm, 
steady, examination of a prisoner by the judge or counsel at the 
trial: when, if the prisoner err, he may be allowed to rectify his 
mistake ; when he might be warned of the danger, and made aware 
of the difficulties he is falling into; when both the judge and 
the jury would be able to perceive by his appearance and manner 
whether he was collected or bewildered. What comes to the 
knowledge of the judge and jury now, comes without any of 
these safeguards: they are compelled, therefore, to guess at the 
probable state of the prisoner’s mind at the time the admissions 
were made; to form what conclusions they are able, upon 
highly imperfect evidence. Can any one suppose that interro- 
gation in court, by the judge and jury, can be so liable to lead 
to misdecision as this rude and ineflicacious proceeding ? 

To whose interest is the exclusion of this self-disserving 
evidence conducive? Is justice or injustice, the honest or 
dishonest suitor, favoured by the rule? Two circumstances 
present themselves from which any one would be able, without 
much difficulty, to give a satisfactory answer to the question. ‘To 
exclude self-disserving, is to exclude, first, the best evidence, 
secondly, the evidence most easily obtained. By the best 
evidence is meant, evidence least likely to be false, least likely 
to lead to misdecision. That this quality is possessed by the 
evidence in question, lawyers themselves universally admit. 
That it is the most easily obtained, arises from the circum- 
stance that the parties are for the most part on or near the 
spot where the trial is to take place, or can easily be brought 
there, Incriminal cases, the prosecutor and prisoner are always 
present; in civil cases, with some rare exceptions, they might 
easily be compelled to be present. And often, to prove what 
the party might be led to acknowledge, creates, if he be not 
perl ares f idee, expense, and vexation, tantamount to a direct 
denial of justice. Who is it then that would desire a rule of 
this description? The answer cannot be disputed: the dis- 
honest suitor; the really criminal prisoner. 

Upon a review, then, of what has been advanced concerning 
the rule which excludes the parties to the suit, we think that 
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we may assert the following conclusions to have been satisfac- 
torily proved. That the parties, if admitted, would, in by far 
the majority of cases, have in reality no temptation to give 
mendacious testimony ; that were the temptation to exist, they 
would not generally yield to it; that were they willing, they 
would be unable to impose upon the judge; and that, conse- 
quently, there would exist, in case the admission of witnesses 
were permitted, little danger of deception, and of misdecision, 
the consequence of deception. That by the exclusion of the 
parties, on the other hand, not only is the danger of mis- 
decision materially increased in most cases, but vexation, 
delay and expense are ruinously increased in almost all cases. 
That self-disserving evidence, the best evidence, being in- 
admissible, injustice is not only more likely to happen in 
every litigated case, but happens in hundreds of cases not 
litigated ; that in criminal cases the likelihood of escape on the 
part of a really criminal prisoner is materially increased, by 
reason that the interrogation of the prisoner in the presence of 
the judge and jury is not permitted; that, in short, the honest 
man is punished for the benefit of the rogue. 

Upon grounds similar to those which we have now examined, 
viz. partly on the ground of interest, partly of vexation, the 
testimony of the wife or husband is excluded in cases 
where either of them is concerned. Man or wife having 
in law but one interest, being one and only one person, 
their testimony is excluded on account of interest, when- 
ever in favour of each other; but when against each other, 
upon the ground of vexation. The law says, “ the reason for 
excluding husband and wife from giving evidence either 
for or against each other is founded partly on their iden- 
tity of interest, partly on a wey ‘of public policy, which 
deems it necessary to guard the security and confidence of 
private life, even at the risk of an occasional failure of justice” 
[ Phillipps, c. v. sec. 3]. Of the exclusion on account of in- 
terest we have already said enough; on the plea of vexation, in 
this case by far the most specious, it may not be improper to 
make a few observations. 

That the mutual confidence and attachment of married persons, 
and the harmony of families depending thereon, are objects of 

reat importance, no one in his senses would deny. It would 
as well, however, to understand what sort of confidence and 
harmony are here intended. There is a confidence and har- 
mony existing among a class of persons usually denominated 
thieves, who have never yet met with favour in the eyes of a 
legislator ; this confidence is often disturbed by the examina- 





1828. | Bentham’s Rationale of Judicial Evidence. 241 


tions of different members of the thieving community ; but we 

ave never in our legal reading discovered that this examina- 
tion was on that account an object of dread to the legal pro- 
fession. The truth is, that a harmony and confidence compatible 
‘with the general interests of the other members of society, 
compatible with fair dealing and honesty, ought to be en- 
couraged and defended, while that which can be maintained 
only at the expense of public security and honesty, ought to 
be broken up and destroyed. Every means possible should be 
taken to render such confidence precarious, every reward held 
out for its infringement: and inasmuch as such confidence and 
harmony are destroyed, in so much will all wise men deem that 
the welfare of society is secured. ‘ The magnanimity of that 
Roman has been highly applauded who not only placed his 
residence in such a situation that his fellow citizens might see 
as much as possible of his actions, but declared a wish that 
he could open to all, his heart as well as his house.” Of one 
thing we may be sure; he would not so have wished unless his 
transactions had been honest. Now, without carrying the 
matter quite so far as the Roman, we may properly wish that 
no privacy or security should be created for any transaction 
by which the rights of another may be improperly infringed, and 
that no confidence should be allowed to exist which has such an 
end in view. This, however, is precisely that sort of confidence 
which the English law is here desirous of preserving. To break 
in upon the privacy of a forgerer, to heed in upon the privacy 
of a thief, to break in upon the privacy of a murderer, the 
English law deems highly injurious to society ; injurious, too, 
because it disturbs the lesineny of a connexion, which, with 
admirable consistency, in all these cases, the law would itself 
destroy by executing the offender. 

Lawyers, when acting the part of advocates, are proverbially 
careless of the truth ; and the habits of the advocate are not easily 
laid aside when they become expounders and framers of laws. 
When expounding the law, they commence with a determina- 
tion to defend whatever exists ; to defend it, if they can, with 
good reasons and by the truth; if not with good reasons and 
the truth, still, at any rate, to defend it. The manner in which 
the very point before us is usually supported is a striking instance 
of affectation and untruth. They pretend to an exquisite 
sensibility which they do not feel, and talk lke dreaming 
school-boys rather than as grave and sober men. Truth, amidst 
this display of sentiment, is unhappily forgotten, their practice 
and their professions being usually diametrically pa 

“ Thia rule of evidence (viz. which excludes husband and 
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wife) which has been adopted for the purpose of promoting a 

rfect union of interests, and of securing mutua confidence, 
18 80 strictly observed, that even after a dissolution of marriage 
for adultery, the wife is not admitted to give evidence which 
would have been excluded if the marriage had continued,” —~ 
Phillips, 1, c. v. s. 3, 

To preserve harmony, which has already been irrecoverably 
destroyed ; to preserve a confidence which cannot by possibility 
exist, the testimony is excluded, and injustice done! and 
excluded too under a plea that if such were not the law, a 
husband would want confidence in his wife, lest at any time 
she should hecome an adulteress, and divulge his secrets. 
In one case lord Hardwicke went so far as not to suffer a 
woman to be a witness, even though her husband consented. 
“ The rale,” he said, ‘is for the peace of families, and such 
consent should never be encouraged,” It may be thought that 
the husband was a better judge of his own peace and happiness 
than his lordship. Moreover, while a murderer’s wife 1s not 
suffered to be interrogated, lest the quote dalliance of the 
conscious couple should be interrupted, a bankrupt and hig 
wife are under no such securities.* The unfortunate or dis- 
honest merchant’s harmony and peace are, in the tender con- 
sideration of the law, a matter of comparative indifference ; 
but the midnight robber, the assassin, co the swindler are, by 
the “‘ gentle craft,” not treated with such harshness and se- 
verity ; their harmony, forsooth, is not to be disturbed. It 
would perhaps be an unjust rule to judge of men’s characters 
by the sympathies they express and feel. 

We have now, however, said as much as our space will warrant 
concerning the principle of excluding witnesses on account of 
the existence of motives in their case likely to lead to mendacious 
testimony, as wellas for the avoidance of vexation. The next point 
which we are desirous of exhibiting is the error of the present 
system in excluding witnesses on account of the absence of a 
certain motive to yeracious testimeny, viz, religious belief. In 
the first case it is the existence of a motive to lie; in the 
second, it is the absence of a motiye to tell truth, that is the 
supposed cause of exclusion. 

The law as it exists excludes persons, first, who profess a re- 
ligious belief of a kind differing in a peculiar manner from the 
reigning religion; second, those who profess atheigm, or no 
religious belief. 





* By st. 213.1, c. xix. s. 5 and 6, the commissioners are allowed to 
examine the bankrupt’s wife, touching al] matters connected with the 
bapkrupt’s estete, &e. 
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The only exception to believers in a God, made by the law at 
present, appears to be that of Quakers :—professors of all other 
religions either are deemed, or seem in a fair-way to be deemed, 
competent witnesses. As society has LMT in knowledge, 
thé narrow-minded bigotry of lawyers has been obliged to yield 
to and to follow a more enlightened policy. By degrees, but 
by slow degrees, the Mohammedan, the Gentoo, and the Jew, 
have at length been allowed the defence which the law ought 
to afford to every human being. A murder or a rape can now 
no longer be committed with impunity either upon the person 
or in the presence of these different species of religionists. To 
the Deist, indeed, it is yet doubtful whether the protection of the 
law is extended ; as yet the judges have hardly determined 
whether the law shall admit them, That sure operator, Time, 
and the constantly improving intellect of the Ss og however, 
will force this concession also ; judges can never be nuch more 
than a century behind the rest of the community. 

Atheists are, indeed, excluded without mercy, no one having 
yet thought of proposing them as persons fit to be listened to. 

here is something curious in the mode pursued by lawyers on 
the occasion of exclusion on account of religious opinions. 

Before the oath is administered to the witness, and when, 
consequently, there is no legal obligation on him to tell the 
truth, a question is asked cf him, to which he may give what- 
ever answer he pleases, without fear even of contradiction. 
He is asked concerning the state of his religious belief; the 
technical question being, whether he believes in the existence of 
a God and a future state. If the witness, being an unbeliever, 
be at the same time a person on whom the moral obligation to 
tell truth exercises a great and paramount influence; if he 
repugns the very idea of falsehood, and is willing to subject 
himself to many important civil disabilities and to the obloquy 
and hatred of orthodox believers, rather than violate what he 
considers a highly important moral duty without the shadow 
of mischief to himself as the consequence—he openly avows 
himself an unbeliever. By this proceeding he does two things : 
he proves himself a person who is incapable of falsehood, and 
at the same time renders himself an incompetent witness. If, 
on the other hand, he would rather lie than brave the evils 
attendant on an open avowal of unbelief, he declares himself a 
believer. By this proceeding he also does two things: he 
proves himself a liar pro tanto, and renders himself a competent 
witness, 

The interrogation of a witness on the subject of his religious 
belief, therefore, is, as far a8 regards its being a safeguard 
R 2 
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against mendacious testimony, completely useless. It is a 
cobweb which a man at all prone to mendacity will unhesi- 
tatingly break through. The law cannot punish him; for no 
one can detect his imposture. Human belief is beyond the 
province of human investigation ; and such, in this case, the law 
considers it. Whatever may have been his previous declara- 
tions or conduct, no person can prove that he is now aliar. He 
may assert his opinions to be changed ; and his first declarations 
hasty or untrue. Who is there that can take upon himself to 
assert these explanations to be false? Whom then does the 
law exclude? Those only who are the most worthy to be 
heard ; men than whom it would be difficult to find any more 
likely to be veracious witnesses, any whom interest or fear 
would be less likely to turn from the path of honesty and truth. 

It is hardly necessary, after the above (which we deem an 
irrefragable) argument, to prove the incorrectness of the prin- 
ciple which assumes, that an absence of belief in the existence 
of a Deity, the avenger of falsehood, is a proof that a man has 
no motive to give veracious testimony. The refutation would 
require more space than we can now afford, and for all practical 
purposes it is not needed. We may remark, however, that no 
man lies without a motive, and that in judicial cases the motive 
must be sufficiently strong to overcome the fear of the shame 
and the punishment attached to the commission of the offence ; 
that in those cases where a chance of discovery exists, this 
fear, for the most part, is sufficient to overcome a strong cemp- 
tation ; that in cases where no chance of discovery, combined. 
with no feeling of repugnance to judicial falsehood arising from 
preconceived notions formed by education, could be supposed 
to exist, the fear of punishment from the Divine Being in a 
future life, which fear would be the only tutelary motive then 
acting, is shewn by experience to have small power to resist 
even the weakest temptation. The temptation to commit per- 
jury, when restrained only by the religious sanction, is daily 
yielded to, by men who may be supposed peculiarly under the 
influence of religious feelings, in the case of the constant and 
hourly infraction of university oaths. The insufficiency of the 
religious sanction of itself to ensure true testimony ; its super- 
fluousness to that effect, when aided by the political or the 
moral sanction, are matters to the proof of which more time 
and room are required than we can here afford. They are 
matters indeed of deep import in many points of view; they 
require to be elaborately treated ; to be patiently, and calmly, 
and without Prime, thoroughly investigated. To the great 
body even of thinking men the opinion is a new one=-one §0 
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opposite to ordinary opinions, that we have little hope of seeing 
it easily or quickly received. In the first book of the present 
work, Mr. Suathinn has examined the question at great length, 
and, in our judgment, satisfactorily proved his position: to 
him we refer those who feel, what all ought to feel on so im- 
portant a subject, a desire to arrive at the truth, whatever that 
truth may be. 

In criminal cases, the affirmations of Quakers meet with no 
better reception than the depositions of infidels in all cases. 
They are refused in cases technically criminal, though accepted 
in such as are technically called civil cases. The vik of 
this distinction it is difficult to discover. An oath is considered 
efficacious inasmuch as it is supposed by the swearer to ensure 
the anger of God if false testimony on the part of the swearer 
follow the oath. The Quakers, however, hs precisely the 
same opinion concerning their affirmations. They devoutly 
believe in a God the avenger of falselood, and pay so great an 
obedience to their religious tenets, as to encounter, in the very 
case before us, no small degree-of danger and vexation rather 
than infringe them. While they believe in a God, the avenger 
of falsehood, they also believe that the same God has forbidden 
them to take what is called an oath. If they, in spite of their 
belief, were to take an oath, they would become competent 
witnesses, but would, in every honest man’s opinion, be far less 
virtuous men. Why then should the law insist on this immoral 
act before she will extend to them her protection against any 
villain who chooses to assault their persons or commit depre- 
dations on their property. To say that fear of mendacious 
testimony is the cause, is to say that which every man sees to 
be false. An affirmation has the same force in the estimation 
of the Quaker as an oath in the estimation of other Christian 
people ; if an oath be a security against mendacity, such also 
must be the power of an affirmation.* 

The next and last case of exclusion which we intend to 
notice is, the exclusion of some sorts of presumptive evidence : 





* With some persons, authority is stronger than argument: with law- 

ers, the opinion of lord Mansfield would outweigh demonstration. Lord 

Mansfeld was of the opinion maintained in the text, as may be seen by 
referring to his judgment in the case Atcheson v. Everett, Cowp. 382. 

We are in hopes, that this blot will soon be erased from our law, through 
the highly praiseworthy exertions of the Marquis of Lansdowne, who, in a 
bill lately introduced into the House of Lords, proposes to admit the 
affirmations of Quakers in criminal, as well as in civil causes. We 
heartily pray that his lordship’s intentions may not be frustrated by any 
| a pretender to jurisprudential science, who may have a seat in that 

ignified assembly, 
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and our reason for selecting this branch is, that it affords the 
best opportunity for pointing out the evil of deciding upon 
incomplete evidence. 

In the writings of lawyers we often hear of a distinction 
between “ presumption of fact,” and “ presumption of law ;” and 
both are supposed to be connected with evidence. “The dig- 
tinction is by no means clear; and seems, for the most part, 
unintelligible to lawyers themselves. Founded in confusion, it 
serves in no small degree to create confusion. Rules are added 
to rules, without any definite idea of the end in view; and the 
separate functions of the judge and the legislator are perpetually 
confounded. 

It often happens, that when no positive and direct evidence, evi- 
dence of persons bearing testimony as having witnessed the 
very fact to be proved, can be found, testimony to collateral 
facts may be advanced, and may have precisely the same effect 
on the mind of the judge as the more direct and positive evi- 
dence. This indirect evidence is usually termed circumstantial, 
and by lawyers it is termed presumptive evidence. 

Tn some cases, from a consideration of convenience, or what not, 
lawyers have deemed proper to consider certain events originally 
brought forward as circumstantial evidence, to be conclusive proof 
of the principal fact; proof against which they will allow no 
contrary evidence to be adduced, They have by this proceeding 
erected themselves into legislators; and rendered what was 
before a matter of evidence, a matter of law. If, for example, 
in the year 1300, * a conspiracy to seize the person of the king 
was only looked upon as evidence or presumption of an inten- 
tion to kill him, against which presumption counter-evidence 
might be brought, the evidence of a conspiracy was evidently no 
more than circumstantial evidence. If, however, the legislator 
declare, in the year 1800, that a conspiracy to seize the 
— of the king shall be deemed a presumption to me 

im, a presumption against which no counter-evidence shal 
be brought, it is evident, under whatever names we disguise 
the matter, that the law is altered; that the evidentiary fact, 
the conspiracy, is now erected into a substantive offence ; that 
the fact of the conspiracy is the principal fact to be proved, and 
that if the conspiracy be proved by direct testimony, no cir- 
cumstantial evidence whatever is adduced. 

So also if, in a case where formerly twenty years undisturbed 
possession were deemed merely a piece of circumstantial evidence 

* This case is put without the slightest intention of intimating that the 
slention, in the law here spoken of, really occurred at the time 
mentioned. 
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ef a grant, against which evidence connter-evidence might be 
brought, lawyers or the legislator should now erect such posges- 
sion into what is termed conclusive proof of the grant, the law is 
in feality altered. Twenty years undisturbed possession is mace 
a prescriptive right ; and he who makes it so, is in fact a legis- 
lator. Tocall this a presumption of law, to say that the law will 
presume a gtant, is to say in a round-about way, and with the 
assistance of 2 falsehood, that the law is altered; and that now 
twenty years undisturbed possession gives the same title that a 
grant did formerly. 

Inasmuch, then, as judges have done any of these things, 
inasmuch as they have rendered different portions of circum- 
stantial evidence conclusive, in so much have they acted as 
legislators. 

On the other hand, when certain portions of evidence are 
declared by the legislator (no matter what shape that legis- 
lator may take, that of judge, or parliament), to be evidence 
trustworthy or untrustworthy, requiring a greet quantity of 
counter-evidence to overturn it, or requiring only a little, in such 
eases instructions only are given to the future judge, respecting 
the conduct he shall pursue concerning that evidence. When 
it is said that the law will presume such and such a fact from 
some other, allowing the presumption, however, to be over- 
turned, this is called “ presumption of fact.” The word pre 
sumption is in this case used with no great degree of impro- 
priety; but it must be apparent to any one, that here it is used 
in a signification totally distinct from that intended by the 
phrase “ presumption of law.” In the one case it means a 
ehanee, probability, or likelihood, a presumption that a piece of 
testimony is conclusive; in the other it means, that whether the 
testimony be, to the mind of the judge, conclusive or not, the 
law will take upon itself, will presume, to say, that it shall com- 
mand the decision. 

That there are many cases in which it is proper that the law 
should in reality be, what it is by this process made, no one can 
deny. It is highly important, for instance, that a certain term 
of undisturbed enjoyment should be a prescriptive right. Public 
convenience, that is, the collective convenience of individuals at 
large, requires, that the enjoyment of rights should not be daily 
subject to disturbance ; that a constant doubt and dread should 
not hang over the title to different species of property. Here 
then is a reason for certain laws. Make, then, these laws, and 
drop all unintelligible jargon concerning “ presumption.” 

In the case of the seizure of the king’s person, it may he a 
highly desirable thing, that the person of so high a functionary 
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be preserved inviolable from all sorts of attacks on the part of 
private ersons. Make a law, then, tending to ensure that 
inviolability ; but do not confound that circumstance with one 
so widely dissimilar as the investigation of truth. To call a 
conspiracy to seize the king’s person, or to wage war against 
him, even if in the East Indies, a presumption in law of an in- 
tention to kill the king, every one sees to be utter folly. In ten 
thousand such cases the king himself would be in no danger ; 
the actions, however, might be highly deserving of punishment : 
in such cases, therefore, let the law erect these into crimes. 
The propriety, however, of such os a rests upon a 
ground widely different from that which may be supposed to 
establish the propriety of rendering any fact conclusive as evi- 
dence. Evidence is required as a means to the attainment of 
truth ; its goodness or badness as evidence must be judged by 
the degree of its conduciveness to elicit and establish the truth ; 
and the wisdom of excluding it must in all cases be decided 
by the probability of truth being attained or lost by the 
exclusion. 

The mode of exclusion of which we are now complaining, is 
the more mischievous by being at once extensive and hidden. 
It seldom presents itself to an unlearned reader in the shape of 
exclusion, but appears under the various disguises of rules of 

ractice, rules of law, presumptions, and a long list of et ceteras. 
Tro one unacquainted with the law, it is impossible to convey 
even a faint conception of the extent which the evil attains 
under this covert manner of proceeding. We can do no more 
than illustrate the absurdity of one or two of the rules. 

Among the most iniquitous of these is the rule, that a party 
is not permitted to discredit his own witnesses ; that whatever 
a witness may say against the person who calls him, shall be 
taken as conclusive, in other words, the law will presume such 
testimony to be true. There might be some show of justice in 
such a rule, if the choice of a man’s witnesses depended on 
himself; if, whenever an event was about to occur, he were 
able to perceive whether a law-suit were to take place concernin 
it; and also able to stop the course of events, till he seceundl 
trustworthy witnesses to be present during the occurrence of 
that one which was doomed to be the subject of litigation. If, 
for example, when an angry man were about to knock another 
down in the presence of his, the angry man’s, servant or 
dependent, the person about to be assaulted could make him 
suspend his blow until a friend or disinterested person was 
obtained to be witness of it; if, when a thief, in the presence of 
an accomplice, was marching out of a man’s house with a bag: 
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of gold, the person robbed could stop his flight, and prevent his 
casting the gold from him, till an honest witness could be found ; 
if he could do all these things, then indeed the law might, 
perhaps, without much evil say, that a party should not question 
the character of his witness; but as a man is possessed of no 
such power, he must be contented with those witnesses whom 
chance provides. In one of the above cases, he would be obliged 
to put up with the testimony of his enemy's dependent; in the 
second, with that of the thief’s accomplice. If in the latter case 
the witness chose to swear that his friend the thief, so far from 
having committed a robbery, had, to his knowledge, come 
honestly by the gold; that he had been improperly assaulted 
by the prosecutor, the prosecutor according to English law, 
must quietly put up with the injury, as he would not be per- 
mitted “ to discredit his own witness.” Suppose again, that a 
thief is apprehended for a robbery, and one of his accomplices 
craftily persuades the person robbed that he, the accomplice, was 
witness of the robbery—the prosecutor calls the accomplice as a 
witness, who swears directly the reverse: the prosecutor must 
here also quietly put up with the consequence, he must “ not 
discredit his own witness.” All lawyers know how often a party 
fears to call a witness, lest he should say something which he 
who called him, would not be permitted to contradict. The 
witness too is often the only one possessed of much important 
information, the absence of whieh may alter the whole com- 
plexion of a case. The evil is a matter of daily occurrence ; and 
yet with this experience daily forced upon them, do lawyers 
trudge on, from year to year, in the same crooked and ill-chosen 
path ; deciding without evidence, or upon half the evidence, 
and administering injustice without limit. 

The rules by whith in any case the non-performance of cer- 
tain formalities is made conclusive evidence against the party 
who omitted them, is another and almost equally mischievous 
mode of exclusion. No inadvertence, no mistake, no error in 
judgment, is allowed to be given in evidence ; the time is past, and 
the non- performer must suffer ; the law presuming that the non- 
performance could arise only out of a sense of the justice of his 
opponent’s cause. If it be true, that the object of an honest 
judge in hearing evidence, should in all cases be to learn which 
of the litigants has justice on his side, we shall be able without 
much difficulty to estimate the propriety and worth of those 
rules which decide the matter in issue, upon considerations which 
are allowed, and even said to be foreign to the merits. We, 
however, have no room to follow this investigation further; all 
we have been able to do, is to point out the source of much 
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mischief; we cannot now indicate the shape in which every 
portion of it appears. 

We have, throughout our reasonings on these various points, 
alinost exclusively insisted on the inefficiency of exclusion as 
& méans to the attainment of truth. One other ground of its 
impropriety may be in all cases added; viz. the invariable 
iicrease of vexation, expense, and delay, created thereby. On 
this subject, however, we have not time to enlarge; otir asser- 
tiotis, from the space to which we are confined, would of ne- 
eessity be general; while, to point out the various modés in 
which the véxation, expense, and delay, are created, would 
require a volume. We can do no more, therefore, than state, 
that if we have not divelt upon this latter topic, our silence has 
not arisen from the want of a due appteciation of its importance, 
but from the absolute impossibility of devoting sufficient room 
to its fullsexplanation. 

On the interésts which have created and maintained these 
various abuses, we have been equally silent, deeming it a wiser 

litt to expose the evil itself, than to indulge in expressions of 
ostile filings against the authors of it. Let the public oince 
Clearly understand the mischief, and the time will not be distant 


when the rcrr and sinister interests which uphold thé 


system, will yield to the voice of public opinion, and permit thé 
evil to be remedied. 

Oite observation more, and we have done. With the various 
rules of evidence, there are no vested interests connected ; no 
ihatn’s property would be endangered by the abolition of the 
whole exclusionary code to-morrow ; and the only result would 
be, that thé existing law would be more certainly enforced, that 
existing rights would -be better secured, that honest suitors 
would be beiiefitted, and rogues more easily punished. The 
legislator, therefore, who should propose to himself the task of 
abolishing this part of our law, need be under no apprehension 
of unwittingly creating more indirect mischief than direct 
advantage. Let him proceed without fear, and at once annihi- 
late a law which serves only to render truth unattainable, and 
justice impotent, 








